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,no- ma rri^ag^, policy •applicable onX-y to women,, a person^ claijning vp hav.e been damaged by the policy must show 
that the policy, xtse If was. the,cause of t^p damage. 'A woman Who has Just married, ^or example, cannot resign 
for her own convenience*-"Such as to movQ- to the city wjiere ber husiband ,liviesT-and then invoke the aid of Title 



Physical Characteristic^^aiid C^abiliT?ie's 



Aside from restrictions placed by state .protective laws, on the liftiifg of objects over a certain weight by 
women, many employers independently , adhere to an equivalent policy, thus ^xc.luding womert from a vyide range of 

usually better-paying jobs. But employex3,',too , have been generally unsuccejisful in invoking the BFOQ exception^ 

/ • ' ' ' ' * I • ' ' ' 

to ;)i»stify such Aveight-liftmg limitations, which are frequently fijce^i at ^bout 30 pounds--even though women are 

' ^ ^ ; • ■ . . * 

accustomed to handling this much weight and more when they c^e for children 4n , infancy. ' * 1/- 

♦ * . , * • 

The defect in such a. policy, in ternffe ,of Title VIJ,, is that it depe^ids on a stereotype about women a$ a 

class. Or, as was said m one case: . " \ * ^* • 

The premise of Title VI'Y * * is that women are Jiow to be on equal footing >ith men. 
* * * The, footing is not.'ec/ual if a male employee may be^-apppinted to a par ticula^'posi- 
tion on a showing that, he J s physically qualified, but a FemalV'emp4oyee_is denied an ^ 
^ * opportunity to demonstratjc personal ^physical qualification.. 

f • • ■ . ■ N ■ 

Motwithstandm^ the foregoing, however, one court has said m passing that where an employer can demon- 
strate it is impossible or highly impractical tfo deal ^^th women on an individualized basis, it may apply a 
reasonable general dkclusionary rirlq. \ > ^ , 

rn a 1975 Q\sby the issue was'/iot the weight the employee cou,ld lift, but the weight of the employee her- 
self. It was-h^d* the employer vi-olateU Title Vll^by a policy requiring production workers to weigh a minimum 

o^ 150 pounds,, whfere the requiremont, excluded »large numbers^ of women^and there was no showing the weight require- 

" - < .' - . ' ♦ 

ment was dirdctlyJ related to job'performanpe. • Similarly, vheight Requirements \mppsed only on females have been 

hefd to Vioiate 'fitle VII. * ' ' ^ j ' f - 

The questio| of whether an^iinploy^r<.can invoke the BFQQ exce'ptioi^ to«4equire pregnant female emp^oyees^'to 

take mandatory maternity l^aves^ kt arbitrarily fix^cl times during pregnancy is .considero.d in a later section of 

th^s studyj but it is noted hero* there, authority supporting the right ofis-an emj^l'oyer to exclude pregnant em- 

ployecs frpm consecration for jvtSJnotion .when the new job. can be shown to be strenuous. 



J. . ^ Part II • t , 

^ i rart%Mt'i<^te? ways in wh4ch tlie courts dj»spohe of typical Title VII problems in hirjng, promotion, and 

'* * * \ ' ! ' ^ . • ' , ^ ' . > / ' , 

r transfer DXa^ctiCcs. - " />•. . * ' . " ' ' 

- ^' ;r'^ •/ . -M' •.. ■ • : ' ■ 

A^fegiaie <;Ollege stUjdent,.*/or example^ who brought an action against |jmpl6ye;rs ^which had allegedly engaged 
y ' . * r ' ; - ' - ■ ^ 

m sex di'SCr*mination in hirihg when/'they \nterv4ewed -iit her college, had uppa^ently not actually applied for a 



Sc\ Discrimination in !'mploynient--lTingo Benefits 

Sex I)i scriminat 1 on in {-mplovniT^ent --Layoffs Pursuant to a Seniority S s tem 
Sex Discrimination in HmpIo>Tnent --Nepot i 



Sex I)i.scrimination in Hduc^ational l-mployment 



S ox D 1 s c r i mi nation in lducatio /> 
Vdmission.s 
\thlet ICS 

Rules Affecting Students 

Lxccutive Order \o 1124(> 

' The Hay \ct 

fqual Work 
Iqual Ski 11 

-0 

Lqual rffort 
Lqual Revs pons ihi 1 1 ty 
Similar Working Conditions 
Hie Same LstabI ishment 
Affirmative Defenses 

■> 

Reconciliation of tl^e tPA and Title VII 
Title IX of the fducation Amentiments oY 1972 ^ 

Comprehensive Health ManpQ\ver Training Act of 1971 and Murse Training Act of 1971 



Notes to Part P'"*^ 



Quick Reference Summary 



< Quick Reference Summary flij^ 



\ Few Questions' and Answers 




TITLE 



PAGE 



; PART II 
Appendix 
A 



A-1 



APPENDICES 



Hi^.toricalz-Overview of the Equal Protection Clause as 
Applied in Sex Discrimination Cases 

General Commentary * 

State Action 

Summary 



\ 



Equal Protection Supplement--The Post-Civil War Civil Rights Acts: 
42 U.S>C>A> Sections 1981 , 1985, 1985(5)" 



Section 1981 
Section 1983 
Section 1985(5) 
Summary 



61 

63 

63 
69 
70 

72 
72 
73 
74 
75 



ERJC 



Excerpts from Title VII of the Civil Rights Act of 1964, as amended 

3 

G eneral Consideration of Title VII Prohibitions on Sex ' 
Discrimination in Employment 

Introduction \ . 

Entry to Title VII--The "Neutral Rule" Conc&t 

Jhe Bona Fide Occupational Qualification Exc^mion 

The Weeks Test--"A11 or Substantially Al^ 

ThQ Sex-Plus Factor v 

Statistics 



Burden of Proof 
Back Pay i ^ 
Other Equitable \f el ief 
Summary ^ 



I 



Sex Discrimination in r>mployment--Hiring, Promotion, Transfer 

, , Part I ' , . - 

f 

Customer* and Similar Preferences 
State Protective Laws 
Marital Status ' 
Physical Characteristics and Capabilities ^ : j'^ 
Py^irt IH * I 

' V . • ■ ■ 

Suinmary »,i 



76 

78 
78 
79 
82 
83 
84 
8S 
87 
88 
89 
90 

92 
9,2 
92 
93 
' 96 
97 
*)8^ 

ino 



V 



Appendix; * . 

Sex Discrimination in nmployment--Recruit mg . 101 

Recruitment Generally 101 

Help Wanted Ads - * , 103 

; : r . 

t Sex Discrimination in Lmpl oyment— Maternity and Pregnancy Policies 108 

Mandatory Maternity or Pregnancy Leavps ' 108 

[:xclusi-pn of Pregnancy-Related Disabilities from Disabilities- li3 
Benefits Coverage 

Miscellaneous ^ % ll^^ 

Summary * 1-1 7 

y Sex Discrimination in X"^P^o>Tnent--Fringe. Benefits 1 1 ^) 

G Sex Discrimination in Employment --Layoffs Pursuant to a Seniority 125- 
System 

I 

Summary ^ • 126 

n Sex Discrimination in Employment --Nepot ism 128 

. I ^ Sex Discrimination in r.mployment--Grboming . 1 30 

J Sex Discrimination in Bducatiojial Employment . 132 

fiirmg ' 152 

i 

Promotion * 135 

^ \_-^_.4^^4=RH4UKion * . - 135' 

Miscellaneous ' ^ ^ 157 

K Sex Discrimination in Educat ion--Admissions 1 5 9 

L Sex Discrimination ini#Education--Athletics i ^ 14 2 

High-School Intersqholastic Competition ' , . " l42 

The "r.ltt^e League" Ba^seball Cases ^ 145 

Summary . 146, 

^ / 

» • » *k i 

M . -Sex Discrimination in Education-'-Rules Affecting Students ^ 148 

Rul(js About Pregnancy or Marital Status • 148 

Miscellaneous 149 



I 



Appendix 



. TITLE 



Sex Discrimination in Educatioh-'Tracking 



PAGE 



152 



0 



0 



Sex Di^riminatioh in Educations-Textbooks 

Executive Order No/ll246 
Summary 

The Equal Pay Act 
Equal Work 
Equal Sktll 
Equal Effort 

V 

Equal Responsibility 
Similar Working Conditions 
The Same Establishment 
Affirmative Defenses 
Corning 

' *-^Summary * ' 

Reco^nqffi.iHtion of Title VII and> the Equal Pay Act 

Excerpts frt)m Title IX, Education Amendments of 1972, As Amended 
By P. h. 93-568, Dec. 31, 1974 ^ ; 

" ■ m 

Title; IX of the Education Amendments of 1972 ' 



Title -VI Addendum 
i 



Comprehensive Health/Manpower Training Act of 1971 and Nurse 
Training Act of 1971 



Other Vederal Laws of Concern to Women in Oducatic 



153. 

» 

.154 

158 

160 
161 
163 
164 
165 
166 
167 
168 
171 
172 

175' 

177 

179 
180 

183 
1^4 



ERLC 



, FOREWORD* 



The r.qual Rights for Women in Tducation Project has been deluged with requests for more specific i 
information about the law as it affects women in education sinQe the publication of our "A Digest of 
Federal Laws: I^qual, Rights for Women in education." This booklet is in response to these requests. 

We would like to thank ^)[illiam Pearson, who was indispensable to the completion of this project. 
He conducted all the research and prepared this publication. 4 ' 

To ^Dr. Terry Saario of the Ford Foundation we would like to convey our appreciation for her cbntinued 
interest and support. 
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Project Director 
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. • ' * INTRODUCTION 

^Origins ' ^ , 

In earlj^ 1975, the^EquaJ Rights for Women in, Education Project , funded by the Ford Foundation through the ^ 
Education Commission of the States, retained a legal consultant to make a study of- federal court decisions as 
thex affect the equal rights of women in education. Thi^ is that study. 



Rationale « • ' \ ^' " ^ 

Vatrioiis federal laws nou prohibit sex discrimination in one Or more aspects of education. But whaf a law * 
says is one thing, what a court says about its interpretation and application is often another. Moreover, judge 
maie law als'o up^rates outside statutory parameters. A n^eed was therefore felt to suppl> a definitive overview 
of federal court ^Uecioions m this new and fast-moving ttxcd of contemporary ju-ri sprudence. 

Focus. ' • ' . 

Laws prohibiting sex discrimination can affect the rights of women in education 43 employees, as ^elf- 
employed specialists, end as students. Each of these areas is important, but because the .^ases dc».ided to datt? 
are overwhelmingly employment cases, 'the main focus 1$ in this area. , 

• Goals • * 0 

— — — — » ^ 

This^'study has had two overriding goals: i " • 

1. To make an intensive, expert sweep of the relevant federal cases and derive frjDm them the 
judicial principles appFidbble to the concept of equal rights for women in education., 

2. To preseat the results of this sweep and derivation of pr^inciples in nontechnical Unguage 
easily understood by lay users of resources, developed by the Equal Rights for i\omen in Educa- 
tion Project. This entails difficulties and risks. iN'ot^, al 1 "icga 1 language, particularly at 

I the decisional level, can be translated into relatively clear, precise English. Legal phrases 

and words of art acquire certain inevitable nuitnces. It 1ias been necessary ^to strike a 
judgmental balance between the goal of clarity, and thc^. dangers of oversimplification. 

* ' . ^ K ^ ,^ 

Users ^ * • . V 

This study has been prepared for all lay users of project facilities. Though addressed to individual women 

in education, it is als6 intended to be a resource tool foi v^omen's groups, educators, administrators, 

legislators, and personnel of state agencies^concerned with the ,educat i onal delivery system. * 

• ^" ' / ' . ' ' \ ' 

Uniqueness ' ' • - 

1^^^ ^ , ^ ^ 

To the> best ,6f the consultant'^ knowledge, there is no other present single spurce for the specialized 
material contained herein. 



Limit fit ions " . - ^ 

lime, funding, and the neces'sit> to present the research findings in a reasonably compact publicatiqn limit 

thf total presentation. It would be. pos/Sible, for example, to write many hundreds of pages on T>tlc*vn of the 

/ 



Civul Rights Act ot 19(>4 aloiip. Ihe same is true, of other covered topics. The study therefore cannot be « 
exhaustive as to all a'Tspe^ts 6f each lau or principle disciibsed. On^ the otl^r hand, a 1^1 basic, relevant data 
lb noted. ^ 

Scoj^ \ *' ^ Pi * ' - " ^ ' ' ' 

For the rt.lsons stated undci Limitations, tlus study cannot deal '^xjiaustivelv ulth all existing problems 

and' material . Bv \*<i\ of c%am|Uc, a *9T2 'computer printout by the D<^partment of Justice revealed that over 800 

* - . ' ' * 

sections of the Unittxl States Code 'containdd bex-ba.seJ ref erQnLes--and these do not ini^ludc those sections that 
lack .such references but are nev^e;'ttteless discriminatory ;,n appl icat loi^-** ' » * 

Outside the scope of this ^tudy, accordingly,* e.x-cept a> jnc identa 1 ly *ment loned , are: 

1. State laws and court decisions. . / * ^ > ' 

2. Remedial and procedural problems'^ and class actions t® the extent not included, in the 
foregoing . ^ , ' * ^ ' *> 

3. "Pattern or practice" litigation^ . / 

4. , Consent decrees, such as the well-kn^wn Phi ladelphiaulecree entei^d into by 'the American' 

Telephone and Telegraph Company and the Fqual Imploymen? OpportoTii ty Commission.. 

5. Discrimination against minorities. ^ , . . > * 

b. Reverse discrimination (i.e., situations where meft allege discrimination becaui>o women * 
receive_^ preferential trea-tment ) . * \ , 

* 7. Employment quotas. • ' , , ^ 

8. IVomen'.s 'rights in other areas, such as, biit not ijimited to, family law, name changes, and 
abortion. * 

^ 9. Ail laws directly or mdi rect ly .ment loned in the I'ast appendix' to this study. Appendix V. 

10. PendAg and settled cases. 



Formats* 



rhis^ stud) is in two parts. Part I contains the nontechn 
consisting of extensive appendices, authenticates, supplements 

How To Use This Study 



ical presentation of overall findings. - Part H, 
, and provutes the source f^xr T^art I. 

4 ' . 



t-udy as a^hole': 



' The following is noted as an aid to liuilization of jhis s|t 

1. ' The appendices, written in a more legalistic sty^e, are difficult and^compl icated , 'but lay 

users do not have to read them order to derive the intended betiefits^ Those users, 
* however, who wish more information on certain points or who have ^pec»ial interests in the 
» "whole field of sex discrimination will find them Iparticularly usefuj , since they are far more 

extensive and detailed than Part I.. ] * 

* 9 1 - ' 

Those who do read *them do not have to read them j.h order, but each is written on the assump- 
tion a reader is familiar with previous appendices. In any ev/ent , however, it is desirable 
to have read Appendices A, A- 1 and C before proceeding with later material. 

2. - At thd end of Part I,»theTe is a quick-reference aiHiunary ol essential Part I material. 

5. All, cases referred to m Part " I , unless otherwise note"tl, are federal court cases. Whether ^, 
designated by case title or without, all such cases are fuUyVited in the appropriate 
, ^ippendix dealing vyith the same subject matter-. \ 



Caveat 



Tliough preparcJ by^^i lawyer, this study 'is not intended to offer l^gal advice. 



Nor IS It intj5Tided to, be 



a do-it-yourself Kit for lay users. There^ -no substitute for legal advice at every stage of an actual or 
prospective problem^ and every user with such a pjoblfe|i ^should seek suth^advice from an attorney of his,i||Br^ 
or^ts own choo's,ing. • ^ ♦ ' , 



1' V ' . 



William Pearson 



Ri.sOuRCf. sl;u\i:M qF kkdlrm. court di'cis^io.vs AFrrcTiNcr 
?qum: RU.His roR-woMi:vi\ i:duc\tion ^ ^ 



Woman's Rights Convention--A convent ion 'to discuss 
the social, gn^i 1 'and- rel igious rights of-woman will 
be held tn the Keslevan Chapel, Seneca Falls, Nev^VorK, 
on Wedne.<day ancP Thursday, the l9th and 20 th of July 
^xurrent * * *, • ' ^ ^ • 

Announcement in the July 14, 1848 issue of the 
. Seneca County' (Courier , .S<?r>cea Falls, New Yoric 



) 



Ke hold these truths to be self-evident: ^ that all men 
&nd women pre created equal; that they are "endowed by 
*^heir Creator with certain inalienable rights; that among 
these are life, liberty, and th(* pursuit happiness * * 



. The history of mai^kind is a histbry of repeated i*n juries 
andt usurpations on the part oFman * ' 
in direct object the establishment 

over her. To provte this, let facts be submitted to a 
candid world. 



toward women, having 
of an abscrlu^e tyranny 



, He has monopolized nearly all tht profJ^table employments 
, and from those she is permitted to| follow, she receives 

but scantyj^remuneration. * * * «\s a teacher of theology, 
medicine,- or law she is not^known. < 



^fb has denied )fer the facilities for obtaining a 
thorough education, all coUbges being closed against 
her. * , 

Hxcerpts from* the Declaration^of Pfinciples ^ 
Seneca Falls Convention, July 19-20, 1848 



3 

■/ . " ' ■. 

^ ^In America, more thatr anywhere else in thp world, 

caijp has been taken coiistAntly to trace clearly di§tinct 
Spheres of action for'the two sejces, and -l^oth are- required 
> * ..^ to keep, ift^step,* but along paths that are never the same. 

• You will never, find* American women in charge of the external 
relations^of fheL family,' managing a business, or ^^.nteTfer- 
r, - * ing in politics * * *. . -^^ . ^ 



J, Democrat 

s ' ' ^ 



de-^Tecqueville, Demgcrajy in America (1835) 



HISTORICAL -INTRODUCTION: THE FLOWERING OF ROMANTIC PATERNALISM 



Just over a hundred years ago, M/ta Bradwell of Illinois astonished the II linois'Supreme C5urt by asking 
to be permitted to practice law in that state. Her application was rejected with-d;L3pa^tch--the legislature, 

^ . • \ s , ' ^ 

the court* was ' sure, had never intended that this privilege should extend equally to men and women--and Mrs. 

Bradwel l^thereupon tfppealed to the^ United Stat?tjs Supreme Court. She was being denied, she said, one of the 

* ' ♦ 

privileges aftd immunities ^f otizenship guaranteed l?y the Constitution. - < , ' ' * 

•the state of Illinois did not even bother to be r.epresented by counsel, and fAred none" the worse f^o^ its 
cavalier^sel-f-confidence,. for the Supreme- Court held that the right to practice law was not or\e of ^t^e privileges 
and immunities of c;it ii:enship . In a famous [or perhaps infamooi^J concurring opinion, Mr. Justice Bradley explained 
uhy this 'should .be .so : / '* ■'^ , " * • 

/ . • , • - . 

The, natural and. proper timidity and delicacy wliich belongs to the female sex ' ' . 
evidentl/ unfits it for rliany of the occupalicftis of c'ivil life. The constitu- 
tion of the family orgarA nation, which Ts,^ founded in th6 divine ordinance, as 
^ ' ; well as in tKe nature of thing^, iTTOitates the dome'stic sphere as that which ^ 
~~ properly fee^long^ to the domain and functions of womanhood"** *. The para- 
mount destin)^ and mission of women are to fulfill the^ noble and benign offices ^ 
'. . \ of wife and mother. This i^the law of , the Creator. ^ ' • - • . ' 

Two de^ca^s after Justice Bradley's fortuitous discovery of the Law of the Creator, Belva Lockwood applied 

to the^^tate'af Virginia to practice law there, Belva Lockwood had been the first woman a^iitted to the bar 
o ^ ■ / ? ' ' • , ' 

of the United States Suprenje Coairt and was a member of the District of Columbia bar, as welVas that of several 
• • ^ _ - . • \ 

states. Virginia had a statute providing for the automatic admission of any "person" admitted to'practi.ce in 
te*^ o - * ' / • • 

0 - i ' ' 

the District of Columbia or any state, bot the state's highest court decided a woman was not "person" within 

tha mean-ing of the st^itute, and in due course thp dec.i5ion was upheld by the United States ^Jpreme Court. 

* Vet on April 15th, 1975, almost exactly a centur^^fter the judicial enunciation of tJ\^e\^ of the Creator 

and the unfitaess of*the female sex for many of the occupations of civil life, the present Supreme Court would , 

say through Justice fi^lackmun: * ' • i 

V ' ' , ■* ' 

No longer^ is*the female destined solely Tor the home and the rearing of the family, 
• and only the male for the marketplace and the world of ideas. * * * Women.' s activities 

. "and ^esponsiluiit ICS are increasing and expanding. * *•* The pres^ence of women in busines^s,' 
^^^^ X in j^hg^rof&5§ions, in government and, indeed, in all walks of life * * * is apparent and 
* 'a^'^p'ropbr subject of judicial notice.* ' ^ 

How"'did we ge^ from ^ the romant-ic paternalism of Justice Bradley to tlie impli^ed egal itar iani sm of Justice 
Blackmun? * ; - ^ . * ^ 

There are many answers, of course, and though the cultural and similar forces largely responsible for the 
cJiftnJed judicial j:limate are outside the. scope of this study, a pa.ssing glance at women *s Jul tur.il ly a.ssigned 



^ ^^!^^g[S^in nineteenth- cent ur> so<.ietv Is appro|jiu4V^||\1^A^rey]^84?a^t^^ 




no* execut iv<; ability 
cempeting ivith men i 
■j^^-' - ' preposteru^is^ for women 
^ the emiaHy unat^f^^mab 1 
* uoman's place wrfs defin 

In the earjy" nmerteeftth dentur> „ bsji'tiovQ^ ^*the ^nvlubtrial Revoliti'ioii wa a^t: hanging 4 radit^i^d-f P*it4»4^ 

^ .-JrlTrbor, particularly u ith* resp&c^ to^ ^torlC' fo^l^^^'Jone (b-y bo til raen-^njl u^en j at home^. Wamejo^at tji^^QW^c^fiJ^^ 

of the economic -^cale graJtlal^x began mp\''ijig ^intb*^ the^text^e* mil^-^*' ^fid^ fijctoraes the neu ag,e of mai^hincSC '^^^^^ 

wai. making possible, sometimes at bp^f thcf pav men in another part/o^^the a^^nie baildmg might, .be* i^e««»>vjng^. " 

Mt would \)Ki rcdnnd.iMt here to cite the familiar and appa 1 1 mg:* stafi^t on the long hours wo-rkt?tK the low % . ♦ 

wago,^ paid, and the ^we>itbhup coYiditij^ns encountered in the new indust]^ral,«env ironm^nt-, but as the cejvtury drew ^ * . 



to a close, wonieT\ ?ic t i V ij^i? , among otherj>, set aboirt persuading the st<\t(N'.'to jmss laws intention to shield v{0" 
men from^^t he 'harsher aspects of^the new env ironnient . .These* so-ca 1 1 ed "prtJpec^t iv e laws," regulating such matters 
as ^b<; hours womer>.<rould Vrork, the weiglits t^eV^^uld lift, and sometimes thOvSpecific occupations in which they. 

y\ - .■ ■ . * • c ' ,u '• : 

. ^'cbulJ engAge^ are^'toda) through one. of those curious and not uirtdmmon historical turnabouts--general Ly -opposed 



b> homeri^act j> i &t-s, bectiuse^ experience has demonstrated sucJi laws tend to -limit employment oppoiltunit ies^ ^ - " 

But at the enli of the ninet<feriXh ^nd^^^j^inaMTg of the twentieth century, 'this was a nonexi^ent i/^i^e. The " ^ 

kjey question then was, were sucfi legislative intrusions into^J^uiine^s and commerce con^t Uut lonal'* ^Thexnswer 

/ ydme ill li>08, when the U . S . .Supreme Court upheld an Oregon '*m»4X'i'mum-hour$ law for womeiy. There yvere echoes of 

/ Justice Bradley, s romantic patcrtttni^m in the Court^V opnuon : / 

' * / ' ' , *■ / " 

.-' // 



That Vvoirpn's pi^yii^rfl 5ti:uctwr;£? and t hi* performance 01 ipaternal ^unc'tiojis place? her 
^- ^- y . at a disadvarntagejm t.hejstniggle for Subsistence is obvious. * * ^ 

^f- ' i ^'^^ . • * ^ ^ • / , ' ' 

y' Differentiated by t.1)<Ssa "in^ttcrs . f rpm th« other sex,^shc is prepe^Ly piacpd in a 

jC class by he uee 1 f,^ and ' legislation cJcsTigned for her protection tnay be sustained, 

/ - ' even when .l/ike legTslation is 'ntot necessary for men, and could not be gtistaiTH?d . ' 

tHmphasis Buppli^d.L* ; . ' ' ' , ' / , 

* , * • ."T^ '/ # ' . * . . * 

♦ The underl ineJ wi-r^b- in thei»Tm>vc quotation arc v;orth no-ting, becausQ they suggest a lei^l^^ncept ^^^r-^'^**' 

, portant. to an unders t^aod'mg of the methodology court's empj*Dy in ruring on certain .kinds of con5<iLtnt^©nal \ *v- 

J challenges to alleged $.ex discf;rainatji,on. ' Tliat legal concept is the adea of "permissible classif ix^lit^\on. " n 

\ • > j I' ' , -' I .% ''^ V 

Thus, the Court in*19(^J was i;ayin^ it wai? constitutionally permissible for a state to classjify men and w^men 

differently wi,th reSpect to the max.imum number of hours it al lowe4* thejn to work. And why was it perniissil3'b>? 

Beca^iSjE?^ said tfie Liourt, women wer^ weaker thaa men, less able to fopd for themselves, and 4t w;ps , therefore 

' ■ y ... * - / / • ' / --Xx 

- reasojiabie, as. measured by prevailing sooial values, for a ^state to pass;»laws extending them extra protection, ^^x, 
' • ' /' '1 . - ' / ^ ♦ ' • . / , ^ ' V>> 

(In tf'ie 'decades to ipl Icw^ 'however , this paternalistic conce/n for the ^'weaker'* sex would not dete;r the same 

' v / judges, who upheld prcrfective laws deaAmg ^ith maximum hours from stri^pg down--until l937--ptotectivc laws 

■ • ' ••■ * / • ' ■ ' . 

providing rainimum wa^es for women. Thi3 Kfnd -df^^^egisfation, it seamed, interfer6d with the right of emp^oyej-S ... , • 
and tVeir, femaie employecb, already jftdicial ly/categorized as less able to fend for themselves in the busijtC^^ ' 

ERIC - • 7^- ^ ^ • . / ^ 



/ 



A 



'/'./ 



/ - ' •* '} >5.^timeiy'n«k^ ta expiore "the rclotT^onship, in sex di^erim^nAtiorv'cases, bctween/'n^rmls^'ible^c/assi- ] 

"that >o_^ t^ ^^^a 11, ^ [dotty to^n^^pe r sop jHLtTi In g t s j ur a sd i c 1 1 oh tJFie equat protqction*'ot»%he^lawS.'* , * V 

- ^. . "^"inx cons'tituf'lOnal manJa^csr^vthe Quo^tTSl langi^ge as at ^nca broad, hortato^^ an^T, vague, l^^^ythe * / / » - 

/ slih-tingljouft. to aa> Analysis of its meaning^^^-li^ "frrm realjuzutJon the equ^-^^fotection .clause' is noS^ ' . ' * 

'^^^ ^^ $hie^^ix$rdiit5X'^fi^ftfL<^on niijtter ho\^ "dascVJ^TI^^la *It-x^.a shield only ag^fmst^ state. ^ * 

' ' action. The j;oui«<s, h^wevefj Fjav^ extolled ,t|i?^s conc^t^ *(?f "s.tate act;ic*n"' to include actTon VaKen by sci\^j^', . _ 

[ fijniv«r^it>ies ,dnd ^icvlffar entities in' "^he private sqcfor if^it can b a shown that the stite is sicnif icantlyrin-. . 
vqlv<?d vijrth tiheir activities, -later sepx^ions pf^this stUdy^^Ml taKe .up the subject in ni05e'4€tail . 



court3 Dave iong puz::reJ' o\eT the 

pro" 



prqtec'taon "clause.. At v^arious tipie^, they. 



relationship t>pt^<£yu,'*tc^mis'sible classj^ficati^on" an^ 
haLeldppI'ied ^Xjjd^ aistinCjt ^tests fcJr determining whetl 
^ ottlar action by a stat-e (of ten^ simply tjie enfoT:f^$dt qf.^^lawJ_is\oonsti_tu The:; tests' eg 

* . roughly xha^ract era ilid, as follows: " i" ■ ; ; > * — o> 

t ' ' , I. -The' 'h-casonableness" or ' * r a r toTxal^a s i s ^ t?o< t ^ * T)vis ieSt EtsJcs tvo qiiestions":' ' "V 



^ the eqpal • 1 
wh1ether"^me parti- S 

sis' can- ' - \ 



"<iid tjte state have a c.onsti-tutiongrAJ^ft ptrririisS'ib.re pliiffJose* i nr jjaj's i-^jjlfe 1 aw , 




• 1 



assumed; the perCson challenging^the Igw^^Kcn cajries the burden ^i", showing the 
law'^ cla&sljncation does not rea'son&J^^ jcar^^ out , its purpose, "^^^ ■ . 

The "strict judicial scrutiny" 'tfi$t. ,'-:!irhi:s , test 4s 'applied where a court,- hois' 
decided that the classification 'cyp>o;^d 'in t^e law^uhdtr challenge JL,s *^in- - 
herently .suspect" (such' as clas^iffoajt^orre, based 'on . raco) or af£<5cts a fundo* 
mental right tsuch as .the ivj'glj t)' t[o vOtfe>.* thjis test i^sTcs two^ different questions: 
did the state have a purpose dvorridinfe publ ic import^^nce in' jiassing the law,- - 
and i,s the classification dstablished by the ^ I aw ncce;Ssavry* to 'accompl ish th^^t pur: -'' 
pose ? When "strict scrutin)^* is ^fe^djl ,th^e facts necesj^ary to sustain the lawlvill 
not be assumed {^-^ ^rr jthc "rati'DnalJ'.'ba^is*^ test) and mitst be demonstrated. In^^-^ 
addition, the staxti, bears t^e»T)uSrdejr» oT prodf on whether less xlrastic alterrrative's 
are simply not av-ailable, ' [ K-'i ' '» * * , * - 



* 1^, lit' one compares^ these tiii%^*tests, it bcconfcg apparent »a plaintiff has a much better chance of ^suc^iassfilliy # — 
i .jf:hal ienging an.alJegeJl> diS^criromatqry state Irfw^if a cdurt can be persuaded to use the l^^t^ict scrutiny!^ test , 

\ \, • • ' - k > i ^ - f .t I • » ' - , , 

it.Qoti only because the defendant hj^^ the hv^dcii nistifying, the^ clai^slfS cation used.xn the f^w, Inrt also bpcausc . 



i the cpurt will tarefully eicam'jnt? the ju5tjLF4c^ipn. its5il f . . t 
» V In the .SIX dec 



ajies aft(y:^tUe- Oregon^a^^ 4i?entijooed above, the S^ipreme 



Court applied the first, or""ration41 




. I. The la^ .in !question.said men-vfe^e to J^'^f<^^jpf^tei woii^^ wken iwo individuals, 

woman., wc to. otlicmyLsc -.eqital ly efnti^l^d t^lt^e .to managej.thc businos^s problems mu^Hed in 

ERIC ..!:;, ' ' ^;r-V^' ;Pl..i-i'iVf^ ^;, '.<-v 



on^ a man, tht> other, -.a . 



2»ettling the ,estat^ ^ . 



of a deceased relative ojl-^th^- lrn{>Ji.cjt in the lau was an ni>siiinptton, t'hat men w^uld^ general ly look^ajter' 

such est<*tes better than v.^(;f\, but .Lttorne)s for Idaho also made tho ai;guH^t t^e cIas3ificat.ion bv-^ex i)as % 

/ ; • . . . ^ . ' .* • > * ^ ^ * i > . ^ " ' - ^ V J" 

/ • ' • - ' . y > f ' 

jListlfied because it eliminated ti^v uOwcss i T\ -toi ,a t imc -Lonbummgj .^possibly fract,i.<iUS' Court nearitig on whicl\, 

of "^w43L40Inpet^ng applicants ^asv aLtu^llvf-bettyl^'qualx^ied* But the Cour//4^id that to give thi of pre,^ ^ - - ^ 

. X9^'^"^^ "'^^^ merei) *^o el iPiVi,tiate *a ^quj^ -^5^1 v^g>^,«s to make the very Kind of ajjbitrary. legislative t^^^^^c^ 
forbAldciT bv "th'^r^e^iual protect ion' *?1 ausc/,^ A cj^^ylf it-ation of thisiAind had to res-t \ipon 5ome*\ ground of d'lf- -' 

■ f^renc'e'ljirrv^^ig.aMfair ae^ subi^tantial'.'ijtflati^u t6 --rhc'' object of t)ie. le;gislatlot)'. \ , 1^ - . 

, ' f ^' ' ^ ' " ' \ . 

Ivl^le tS^cns-c S^d )iot gp s;^ ^a^'.cis io/de/iar^'^-ex -a suspect classif i$:ation, requirirvg -sti'i.ct or close 
j|udiv.ial scrutiny, -it jie\ crjf l^c^ess ^<noved^ ayra^' f^/n^ tKb.^*i CadltT^fnal "rational b^isis". test of— sex ilist^r inviitat-ixin 
♦ caso>, hecau.^e und'cr the t i*a(ld t ici)a 1 te>t a -§tj^t iHeat ion such as the administrative*^Qnvcnie~nce of eliminating 

, , . a court hearing vsould ha\o be^n'suffi,cient ,to v^plro-td the ^-Hftllenged classification. • . • » ^ ^ 

, _^ ,^^*~iT_' In a^4\r > case, howe\er, a^pTul-ality ^but not a inaj'orit) J of the Court did declare ^ex, like rjJce , to be " 
a-snspect classification. It v,'a.> a significant step, though on* clos^^r analysis not as significant as som 
..-ivomen'b r iglrt!?'*^d^<^*^t.es had at first hoped, because -subsequent decisions .in 1?'74 ^nd earj> 1^"5, often favoV- 



ablo to.wom^n, neverthct'^fss' demonstrated that a majorit> of the Court v%as unv%illing to accept the philosophy 



' - -S?^^ "^'^ y}^'"-^^ plura]|iVy^ ■O'he relevant recent decisions are discussed in Ap'pendix A.) 



. lo sii!lim37i*^cC'thfe ctH'rent stat-ii$ of equal protection doctrine as appUed in sex discrimina'tnSn cases, it 

. - : . --^-r * . 

IS ckear the, iiup'rcm^r GOikt has abandcJn^^d t^e paternal 1st iv approach of the 190S^pregon case mentioned earlier; 
• * t V ; - ^' • Xf 'jX 

. D iscarded.-tGOy Is tht?' trad 1 1 lonal -'Irational basis'^ test , ^in which a challenged l-aw would be upheld if any set ^« 
of ficts "boiild t>e ^?:o5dei\ed that would* sustain K.> Jn 'its place--be^rnnTng"uith the 19?1 Idaho case — ^is a new *^<^ 

V - ' ^' : / '-^ ; V ^ ■ ^. ^ • ' . . 

5 Standard of re\it?vs^ somewhere betvseeiV'"rat tonal bai»^^r*i and "strict scrutin>," In applying this standard, a 
court will examXnd^ nrot^ on 1) the purjt<?i»0-o^f tlip JegisU'sfiu e' c lassif 1 cat ion but also the underlying assumptions 



: will examXnd^ nrot^ on 1) the purjt<?^»0-o^f" tlip Jegisl>^ iu e' c lassif 1 cat ion 
iich it IS bnirc^r,^^ and archaic and .{>v«erb^y5^^ sex-basc^l 'general 1 zati ons 



on which it IS bnirc^r, >and archaic and .pv«erbfy5\\ sex-base* 'general 1 zati ons employed iJi such assumptions will 
not be Sustained. - .1 \ j 

The practical insult of the mo\ emeivt tov\aTd\i*\Standard* re'vTew more demanding than the. traditional "rational 
basis" tost IS benefioi^Kto all women plaint 1 f fh\ irj^s.ex discr>mittation cases brought on equal protection 
grounds--as evidenced b>'|-^e Supreme Court "cases vj6q i\*thi'& area^*siVy:e 1971. (See Appertdix A.) Tfte next great 



grounus-~Js ev laencea o> 4-^e supreme *^uuri cases wvhj urea siry^e i^/i. 

change will come if and vvheiK ^ majority of th6\Court'^\^int^ sex to t>c ^suspect classification. 



insTORiCAi. i^WnucTiox: post-iruvii. -WR-c'ivn. richt^acts 



In the >oars followi^^" • 



1 

stitutional araonJraonts Josignod 



liSfcthe CiviJ Va-r, Congress passed seV^raKlaws intended both to implement various con- 

■ ' ' ' A '\\ • > \ - 

esigned to ensurt? the freed sKLvcs\theLr -rights and to a) re vent intimidation of freed 
\ slaves, federal offu;er^, and others by tlie ku klux klan. .Ihese 'V^f^s. have ^beemii^^kf histor 1 cally to combat 

racial di aLrimAii.it j on, and .^ome of them, tKi\igh probahl> newe.^ inOthjto\ originalf^\td apply to sex discrimination, 

>\ ■•V 







_ _ ^_ _ _ » • K 



have beenjso applied in the re«.ent past. Like the equal protection clause, then, thd/e laws are fundamental 
toian unUeirstarfding of current legal developments- involving sex discrimination. > 

rhree\of these lai^.s pertinent' to this study are Sections 1981, 198.S and 1985 (3)/of Title A2 of. the 

i ' ■ ■ ' 

United States Code. 

In- -rough^ j)araphtase.,-Sect ion 1981 provides that every person shall have the ^ame right to the full and 
eqCKil- ^uncf-it. of i* laws au'd proceedings for the security of persons and property as is enjoyed by white, 

.Se^clj'iojr -4 pSi-^ ^n similar rough paraphrase, provides th'at ever> person who, under color of Idwf - subjects 

any other pefsoH to the deprivation of any rights, privileges, or immunities secured by the Constitution and 

laws can be suvti by the 'injured party. 

- Section, 1985(^5) provides that if two or more persons conspire for the puq:>o,se of depriving an> person-^r 

cla^s of pcr:>ons of the equal protection of the laws, or of equal privileges and immunities under the law.s, 

* 

ai\d i£ one--ot more persons engaged in the conspiracy do an> act in furtherance of the conspiracy, whereby some- 

one else is deprived- of exercising any rigly: or privilege of a citijert, the party >.so deprived may sue any one 

or more of the conspirators for damages. .«;^ 

With respect' to tliese laws ,^-^e courts have sa'id: 

K They 1iave not^been repealled by implication by other laws--such as Title VII of the 
Civ^l Rights Act of 1964- -dealing with the same subject matter. 

* 2. Relief may be pursued concurrently and m conjunction ivith Title VII, supra . 

5. State procedures need not be exhausted before bringing suit under these laws. ) 



• 4. The courts will ^ippl^^^|P appropriate state Statute of Ximitat lon^s in actions 
^brought under thdm. ^ , / - - ^ 

' "5. «• Back pay,*reinstatemd!^, and injunctive relief are nvailabl(«as remedlers. 

l:ach of'^-tlie three Kill be briefly discussed below.. 



Section'i:/8l ^ , * , 
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\ number of courts jiavc held tha.t , Sect ion 1981 prohibits *pri^iite employment discrimination on the basis 
J • ' /' ' ; / , 

•of race. However, most courts that lui/e consider^ the issue of whether Section 1981 prohibits similiar dis- 
. * . * / *^ ' / ' , ^ * 

crimination based^on sex bate concluded it docd /toji- %^\otwithstand ing these cases, the argument has been made 

■ : : ■ I 

that the statute should be liliejrall^ interpretedv so as to make it applicable to the employment rights of, women 

■. ^ - v: f:l> I ■ 

:::r 

\ Section 198.^ / 

^. Ihe greatest numhc^ o*ri-cfli<e^ in"voly^1[Vg alleged sex discrimination m violation of equal protection concept 
♦> , / * i / J' ^ 

havj been )irought uud^i ,^ct;on V^^l.. »^jft\ dealing with such cases, the couits have to make an initial determina 
tion a*^ tu whether /efendant ;s./<w/p^rson" \v3thm the legalistic meaning of the statute itself, and whether 
the defendant haS|We^>^ ^act ing "yttfl/i^ycalor of >aw." If the iinswer is i^egative to either of these two questions 

' t \ ^ //V ^ 

the pianUiff FcVil,s tjft,m'ake heir r^k6^ ^ 

A • * / /''^'' • . ^ ^ 



I 



As to the'fj.rst determination, there );as been Lon> i Jorable 
eKample,^ are technically "perboivs" uithin the meaning ot tlie sect 
question. Moieover, bome couit-s rL'(.ogni:c hool'^J i st r.i c t 'a-^ "p 
{.such as rcmbtating an improperl) Ui^chargeJ teacher), hut not 
even vvhere a school Jistiict is not rccognijeJ as a "person" as f, 
that certain officers of tlie di^^rict cgaild be^Jield liable for the 

The basic question is complicated b> the fact that m 1975, thcj 



tol 



was not a "person" wittun tlic meaning of Section 1 



l:)S3,\reg 



gardr-esj^ of 



equitable relief. To the extent a state law makes a particular scho* 
municipal corpor^ft ion , t thu^ would not t>e ,a "person" within Section 
On the other hand, m 1974 the Supreme Court refused tjs review a 



Ration on whether school districts, foz 
iand cases exist on both sides of the 
for purposes of "equitable" n lief 

i 

noses of assessing mone> damages. Yet 
amages are concerned, it has been held 

being sought, 
^eme Court said a municipal c(irporation 
her the relief sought; was damages or\ 
strict something m tKe nature of a 



♦^se where it had been lield, without dis- 



cuss ion , ^that a local board of education was not a municipal corporation and thus was^ not out s idc the.jpeach of 
Section 1985. Furthermore, the Supreme Court ha:> decided other-, cases^4n which equitable relief^wis sought tmder 
Section 1985 against a school board, without discussion of whether thJ,*|^ool board was a "person" within the 
meaning of the section. . ' Mvf^^ii " ' ^ 

The second initial determination in=*ft Section 1985 action, namelyl ^*^echer the defendant^ was acting "find6r 

color of law," has consistently been treated as being identical with erm mat ion »Oir whether there is "state 

i ' « 

action" under the equal protection clause, as discussjed earlier. It is.^-n order- nof^^t-Q Wte ^some pf the extreme- 
ly geoeralired ground rules. ' 

Basi^:ally, the courts determine the degree of state inv o 1 verngtit necessary to invoke the equal protection 
.clause alfliost on a case-b>-case basis. Ihe Supreme Court, in fact, iias taken, np»^ of the difficult) of making 
such a determination, as follows: . , : 

(T)o fashion and apply a precise formula for/recognition of state resn^e^- 
sibility under the Fqual Protection Clause is an "impossible task" wKich 
"this Court has never attempted." + * * Only by sifting factsVand weigh- 
ing circumstances can the nonobvious involvement of the StatC/in private » 
conduct bC" at t r ibuted its true significance. 

Some lower courts have tried to be more precise. In 1971, a district court deliberating the claim of a 

female" professor at the Universit> of rvnns>lvania that she liad becn.dcfnied promotion and tenure because of 

^x ,^^tjracrated five factors material to a determination ot whether the university was acting under color 

. . • . 

of s"t^'?45laV*wi.thin the meaning* of Section 1985^ 

5 ' " • , 

---- . ^ ' , 

1/ The degree to v^hich the university was dependent on stjfte aid. 

^ . 2. fhe^jxtent and intrus iveness of the state r«cgulatory scheme. 

5. Whether the scheme connoted state approvaj; of thg activity or 
^ whether the assistance waa mci ely^sproviddd to all without .such 
connotation. . - * 
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1. In common parlance, a municipal corporation is a city or town. But in legal par- 
lance, such special official agencies os a water district- or schooi^srd i str i ct are 
sometimes considered to be municipal corporations. 
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4. The extent^to which the university se^yed a public function olP, acted 
a surrogate, for the state. ' 

5. Whet^ier the university had legit imatelcla ims to recognition as 
"priv^te^* organization in associational or other const itutionJi^ terms. 

A dev^oping line of cases has also begun to invoke the concept of **state action" to challVnge the 

legality of state'^grants of tax exemption to an organi^IStiorr that discriminates on racial grounds in its ad- 

mission or membership policies. Presumably such a theory could also be appUbdf to discrimination based on sex. 

^ . • , ' ' ^ ■ ^ , . ^ . ' "' 

Sectidn 1985(5) , ^ 4 " ^•s. • 

In 1971, the Supreme Court held that Section 1985t^;C^, unlike Secti^ 1983, does not^ require ''state action," 
at least in cases involving private conspiracies aimed at invidiously disi:r iminatory deprivation of-^the equal 
rights secured to all by law. In a further examination of Section 19861^), the Court said: 
The language requiring intent to deprive of- equal protection or equal 

privileges and immunities, 'means that therjg^Xisjt be some racial, or per- * ^ ' ' ' 

ha^s otherwise ^l.^s-based, invidiously di^:^^Mnatory animus behind the i 
conspirators' action ^ I - ^ * 

f The conspiracy in the <ase was mojivated b'> racial^ias, and the decision expressly reserved the question 

of whether a conspiracy motivated by_inv idiously discrimfniitory intent other than racial bid^ would be action- 

; under Section 1985(3). In two Tecent federal cases^fowever , both involving allegations of employment 

:rimination by female teachers at institutions of hi|§ejr education, it was held the section could support an 

action for sex discrimination.* 

, The current status of Sections 1981 , 1983, and 198S^&^'^^an be summarized as folloiss: 

As to Section 1981, the weight of authority seems Xtiy^'hc that it will not support an action for sex discri- 

' '''' ^ ^. ^ ^ 

mihation, ' 



Section 1983 Joes support an action for sex Jiscrimiaation, but a plaintiff must establish that the de- 
fendant acted "under color of law," that is, that there i|pts ^*state actioij" in the sense contemplated by the 



Fourteenth Amendment.^' (Such instances v»i*ll be noted on occasion in later .sections of this study.) 

There is confusion itmong- the lower courts as to whether a school district is a "person" within .the'meanmg 
of Section 1985, but the better and more recent lau wol^Ii' seem to be that<>^ is such a person (unless the dis- 
trict, b(yenuse *of state law, is considered a "municipal corporation"). ^ 

A plaintiff unable to prove "state action" might Wxint to turn to Section 1^85(3), since under this section 
it is not? necessary to establish the defendant acted under color of Idw, But this advantage is offset by th^ 
necessity oF proving a conspiracy, not alwa>s^an ea^^y m^^ter. Mo^e basic ) however, is the fact that the Supreme 
Court ha.*} not yet ruled on tvhether Section 1085(3) creata;s?;^^.^au5e\of actiqn against sex-based discrimination. 



1 



^^^^ 

} * 
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. Mr. 4 SMITH of Virginia. Mr. Chairman, tl/is amendment is 
offered to prevent discrimination against] women. Now, I 
am v^ery ser-ious about this amendment. 

Mr. ANDRHWS of Alabama: Mr. Chairman, \ rise in support 
of this amendment. " * • , 

, Mr. WATSON of South Carolina. \ comifien/ my distinguished 
leader ^roni Virginia for presenting this^sp lend id, amendment . 

Mr.- GATHINGS of Arkansas. I do not want to discriminate 
against a joS applicant because of her sex and I hope this 
body will approve the amendment, 

Edited selections from debate during Ladies' 
* Day in the House, February 8th, 1964 (llOtlong. 
Rec. 2577-84). 

/ 

Aiaong th^ NAY votes on the amended Civil Rights bill', 
February lOth, 1964: 

>. ^ *^ 
Smit}i ^ 
Andrews , 
* Watson 

1 Gathings ' ^ - ' 

I'llO Cong. Rec. 2804,-5. 



■ THE NOV HR/X: tlTLi: VII OF THU CIVIL RIGHTS ACT OF 1964 



The ^ivst fedora! legi'^lation uequirijig uomen to be paid ^,the same as men for equal work was the Equal Pay 

i ' ' ^ 
Act of 196^ (to be discussed in a later section of this stadyX, but the first federal legislation affecting not 

just pay but,all employment rights of women was Title VII of the Ciyil Rights Act of 1964. 

It IS an ironic footnote to history, tl^efore> Xha^ this sweepiirg remedial legislation, -in a s^nse a 

, Magna Carta for women in the field of eimblo>Tnent , became law not because it was an idea whose time had come but 

because of raw accident--specif ical ly , the\tactical miscalculations of Southerif opponents to the Civil Rights 

Act as a whole. 

Title VII was part of a leg^slativ9 package pTomo\/<r by President Johnson in response j:o^ the growing poli- 
tical power of the civil rights movement,^acting principally on -behalf of blacks. The bill had sections various- 
ly dealing with the preveni(:ion of discriminatioVi in public accomodations^, public education, and certain federally 
assisted programs,. Title VII dealt with di^criminartion in employment. 

I On Saturday, Februar>» 8th, 1964, one business day hbiox^ the vote on the bill. Congressman Howard E. Smith 
of Virginia, the octogenerian chairman of the House Rules Conyiittee, rose to^offer an. amendment including sex ^ 
as one of Title VIPs prohibited forms of discrimination. Insisting he was serious, he entertained Jiis collea- 

gues by reading a letter from a lady who urged that the bill ^should also correct the present imbalance between 

^ ' ' • 

males and females, so that every spinster could have a husba^td of her own. He engaged in banter with Congressr 

o /' * - 

man Celler of New York, who, though opposed to the atnendment| was moved t,o offer some^ncient doggerel: 

Lives there a man wi^h hide*so tough 
I Who says, "Two sexes *are not' enough." 

ERIC \ ^ ; , ^ 



'There, was, of course,^ method in the eleventh-houi* tactic. The Southern bloc hoped to split the majority 

coalition of Democrats and Republicans favoring the bill by getting into it something so unpalatable the cure 

wouj^ seem 'worse tfhan the disease. As one Southern Congressman after^ another gallant^ly urged fair treatment 

for the fair seX, Congresswoman Green of Oregon, duly noting that the session would probably go down in history 

as "Women's Afternoon , "y«a id resignedly: . ' . 

I wish to say' first to the gentleman who offered this amendment and to others 

who by their applause I am sure are giving strong aiJpport to it that I, "for one, 

welcome the conversion', because I remember Avh en we were working on the equal pay 

bill that * * * those gentlemen of t^e H6use who are most stroj^g in their support * 

of^women*5 rights this afternoon, probably gave us the most opposition when we 

considered the bill which would grant eqyal pay for equal work just a few months 

ago. , , 

c 

Yet after all the. oratory, irony was still the leading player on the stage, Tiie amendment passed, but so 
*did Title vil, and nothing would ever again be the same^J 



, As a Magna Carta, though. Title VII, as finally passed in 1^64, was flawed. It creato'd an r.qual nmployment 
Opportunity Commission but gave it no significant enforcement pov^^^fs. More important to women in education, 
educational inst i tj^tions were exempted entirely, * * 

Both these flavvs'were coirected by amendments in 1972, and itow most educational institutions (whether pri- 
J^-ate or public) employing 15 or more people are subject to Title VII. Accordingly, many of the earlier Title 
VII sex fJiscciminat ion cases involving employment discrimination in a ^factory or other business enterprise will 
raord often^than not be applicable to educational institutions. Similarly, cases involving racial discr itninat ion 
are frequently applicable to sexual discrimination. As a result, there is a large body of judn^ial precedent 

on which to dravv in ordor to measure the impact of Title VII on women in education,^ though at the same time-- 

t 

, because 'educational >inst itut ion s so r ecently came within jts purvieu and because it often takes several years 
for cases to reach the'deci.mon stage and be reported- -there is a present scarcity of officially reported cases 
directly involving educational institutions. ' 

What does Titl-e VII, as it stands today, provide*^ 

In foreshortened substance, it provides* it is an unlawful employment practice to refuse to hire or to 

discharge any individual, or otherwise to discriminate against any individual with respect to his or her 

( 

( 7 

compensation, terms, conditions, or privileged of employment ,"" because of such individual's sex (or race, 
color, religion, or national' origin ) , , 



1, It is anotfier ironic footnote to history that this Magna Carta for women 
in the field of eifipjoyment uses masculine pr.onouni; throughout. 

2. Different standards of compensation, etc., are permissible pursuant to a' 
bona fide seniority oi- merit system, or one measuring quantity or quality 
of production, or v^hcn^ employees work in different l9cations. 



— 7' . ' ' 12 

It gives the l.qual hmplo>mcnt OpportSnity Commission, o)'' rr.OC, a federal agency, powers to enforce Title 
VII and aid aggrieved indiv idiials,, by coiuj; prgceedings an^ otherwise. Fuithermore, aggrieved individuals, 
by fi 1 ing 'charges within 18(J da>s after an alleged unlawful employment pia^tice occurb (different rulei> apply 
when a complaint was made firjit to a state a^encv } , and by receiving and acting in ti,mel> fashion upon t!ie 
HhOC's statutory notice of a right to 'sue, ^ may also undertake court action. 

The courts themselves are given broad remedial powers. Under appropriate circumstances, they^can eajoin 
an employe/' s unlawful practices and also oider affirmatup relief, slich as^ reinstatement or' hiring with or 
witliout back pay. Important,l^^^j:mirts, mar al low the prevailing party--other than the T HOC- or the United 
States--a reasonable Jjtorne>'s fee (.though in practice .^uch fees seem not to be allowed to prevailing de- 
fendant*) . ' / * ^ 

One of the cR^fects m T^itle \ II, from the standpoint of aggrieved individuals is the t ime -consuming pro- 
cess inherent in filings a complaint with the FIOC and waiting for the Commission to take action, or waiting 
for the passage of the t-im^ requi red befo'ie the "right to sue" ripens. This is one rdson individuals some- 
times^bring what otherw i se jni ght be a Title \II action under the provisions of the post-Civil War Civil Rights 
Acts discussed in the previous section, fpr as indicated there , the courts have said t^at t]>csc acts were not 
preempted by Trtle VII, ^ and that *it was not iiece3*sary to exljaust the administrative r^edie>s provided by Title 
VII before invoking them^. It should also "be remembered that an otherwise proper TitleVlI action can be com- , 

bined with these acts. » . ' . . - ' ^ 

'.ft 1 
The remainder of this seTjtiqJS v^ill 'Ileal with general principles (Jefived from court decisions) as they 

affect the rights of *women in education with respect -to Title VII 's prohibition on sex di scr^aminat i on in em- 

ployment. Subsequent sectidni* will deaj witdi specific problem areas, su^^h as hiring, maternity leave, fringe 

benefits, and ao on. ^ « ^» ^ 

The philosophical heart oY Title VII is, a prohibitioh^ on the application of stereotypes .about uomen as a 

class to any individual womaft. The. fact, for example, that an employer believes single women are undesirable 

m certain jobs because sooner or later the> will get married and then move awa> with their husbands, or that 
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married women are undesirable m certain jobs be^^uise they are more likely to gcLt pregnant, w^ll not sustaj-n a 

* ' . ' . «. * • ^ ' \ 

refusal to^hjre a particular woman, ^he must qualify ar fail to q^ilify on he^ own merits. % • ' - 

Entry to Title VM--The -"Neutral Rai'e" Concept ^ ^ . ^ ' i 

It IS convenient, for pui:poses of classification, to speak of discrimination (sexual or otherwise) as- 
"facial" or "fac\ally n^tral The simplest exampl'e 6f facial Jiscr imanat ion based on sex occurs when an 
employer refuses to m^o an applicant simj^ly because the applicant is female. But if this same employer 
stjites that anyone who can run thq, iiund red*- yard dash in ten seconds will be hired* say, as a bank clerk,* this 
seemingly neutral rule^-if oi^ assumeb^for the moment most men can run the hundred-yard ^ash faster than most 
women and that speedy in running has nothing*"to do with the job performance of a bank clerk--results in fac laHy 
neutral discriininat ion against wome/i^. In practice,' of course, neutral rules are not .as absurd or patently dis- 
V^"iminatory. ^ » "t'^^f ^ , 



In a .leading Supreme Court case invo>(ing "neutral rules," blacks challenged several of an employer's 

hiring and transfer practices, one of wfiich required new employees to have a high-school education as well as 

to pass two aptitude tests in order p be assigned to more desirable departments.* The evidence showed that 

white employees hired befoie these nfequirements were put into effect and who had not completed high- school 

or taken the aptitude tests had coiltinued to perforin satisfactorily in those departments. The Court then de- 

cidcd that both these seemingly uckarni practices did, in their actual operation, discriminate against blacks 

and thus violated Title VII. umportant general pr inciples' were laid down, and they are equally, appl icable .to 

, situations involving sex discrimination. Specifically: ^ 

\bsencc of discriminatory intent does not redeem employment procedures or testing mechanism' (such as the 

r ^ 

aptitude te$tb above) that^ operate as built- in hiring or promotion obstac 1 es 'for the di scriminat ed-aga inst 

> \ • 

group and are unrelated to measuring job cipability. furthermore, practices neutral on their face, and even 

neutral in terms of intent, cannot be maintained i f 'the> freeze the status quo of prior di scr njiinator)- empl9y- 

ment 'pract ices-^ unless they can be justified byv business necessity . ' s» 

The concept of bits iness necess i ty has been defined by the courts as follow^; ' • 

cube applicable test,i%> not merely whether there exists a business purpose for ad- ^ ; 

hcring to a challenged practice. The test is whether there exists an overriding 
» legitimate business purpose such that the practice is necessgj-^y to "the safe and 
efficient operation of the business . (Kmphas i s supplied.) 

In another application of the "neutral rule" concept, a court found unlawful the discharge of a female 
eniplo>ec during a compan> c^onom) thrive, because, notu i thstandi ng ,ten years\ serv ice , she had acquired no senior-, 
ity rights feven though company policy penni t ted *her male counterparts to acquire such rights). * 

The "neutral rule" concept has a long reach. In one case, a seemingly 'Tieutral promotion procedure was 'in- 
^ \ alula ted wlien (1) tlic rcLommt^ndat ion of an eniplo>ce's immediate^ *;uperior was the single most important factor 
ui the promotion process, (2 J imtncdiate superiors were given no wivitten ins t Mictions concerning the qualifications 
ncLCssarx for promotion,, (3j the a^'tual controlling standards were vaguQ and subjective, and (4j tlierc were no 

{ - • ■ ~ ' \ ■ • . ' 

sateguards to avert discriminatory practices. - ^ . ^ — ^ 

.B> extension of this same reasoning, an absence of objective criteria in An employer's hiring and promotion 
pKKtices can, if thi 5? 'aKsent e of criteria has a d i scr iminat-ory effect, result in a violation of Title VII. 

Ihe "iieutial rule" concept also brings under judicial scrutiny educational and exper i enc^ Vcqui rements im- 
posed b> cmplo>ers ivhen su^h requirements ha\-^a discriminatory effect and arc not demonstrably related to job 
performance.^ Mo,st yi-^^i n\ol v ing "educationaj^^^^^r^qu however , 'have dealt with blacfTs who have been ex- 

(.ludcil from ceituin job.-^ Isecausc ^thev lacked a tugli-school diploma, the coi^s have not >et confronted such ques- ■ 
tiuns as'uhcther a reijuirement for a Ph.D. for certain academic positions violates Title VII if the requirement 
rcsiilt.-> in diijci uiunation against ivomcn who pre\ louslv could not get into some aieas of graduate study because 
of sex quotas. ' - * ^ ** • . 

Ihe^ Btf na fjt^^^ Occupat ional Qual rfncation t.xception 

Not-tU^ fac uil sex di st i iminat ion in employment is u#rkrf^ul . One important part of Iitlc VII provides that 

ERIC ; _ ' 



le basis of sex where "sca * *' * is a bona 
^ Mtion .of that particular business or en- 
terpri>e.'" * . 1 ' > '* 

Uhat''do those few words \vithin quotation marks really moan? , \ , 

\ ■ ' \ 

in the dcfctc m tongie.ss before the passage of TitleA'II, it' w-?s . stiggested that one example of a. bona, fide 
occupatioital qual if u at i on, or BIOQ, might be tliat of an elderly woman in a nursing home who desired a female, 
rather than a male, nia-sc. The KLUC, uhiLh.b) its regviKUJons has said the exception must be narrowly interpreted, 
postulates "authont ili t> " as/a justification foi aCifOQ isiich as the need ^or a maJc actor to play a male role, or 
a female a<.tress to pla> a female roTc). Olniousl), too, occupations such ^s uet nurse or semen donor, vvhere'a 
pli>sical chvUMcter I St I L unique to one sex is nccessarj^, would meet the BFOQ^standards . But actual court cases in- 
voUe more- subtle BIOQ d ist met loiis . ' ^ ^ 

One of these dist inc;: ions, the ^ceks test, i .s fundamental and will be considered here. Othe^, narrower dis- 
tinctions will be separately treated m a later section. • j 

Ihe Ueeks test aro.sc from a situation in which a woman was denied consideration for a particular job in her 
company because tlie )ob sometimes required the lifting of it,ems of equipment weighing in excess of 50 pognds, 
and her cmplo>er felt this factor made it' too strenuous for women. The employer therefore argued that the job 
qualified for ajBFOQ exception. But an appellate court, objecting to the argument's implijcit stereotyped assump- 
tion that few or no women could safely lift 30 pounds, said that \\\ order to invoke the exception, it was not ^ 
enpugh'^'to .show that most women could not perfoim the job. instead, an employer had to show it had roi^^^^able 
cause to believe, that 'is, a factual basis for be 1 ie\ ing, that all or substant laj ly al 1 women w'ould be unable tK> 
perform it . ' " 



The Sex^-rius I-actor 

Two months after the Weeks decision, supra , the same appellate court opened the door to an interpretation 
of Title VII that many women's rights advocates felt would make the. Act largely ineffective. 

A woman who had answered an amplo>er's newspaper ad for a particular job was told female applicants with 
pre-school age ^,h i Idren >ere not being considered. There was no similar restiiction on male applica^^. 

The appellate court decided th/s practice did not violate Title VII because not al 1 women were excliic^cd 
from consideration- Rather, it was the combination of being a woman plus the factor of having pre-school age 
children thtit resulted in exclusion.- ' , ^ * * 

A dissecting judge pointod out that this concept, which he called "sex-plus,'' wjaruld permit employers to 
discriminate against women in hiring and other ^employment practicoss simply by combj.ning sex with almost any 
\ other factor--age, height, marital status, and so on-- to restrict their job opportunities. The case was simple, 
he said. A woman with pi^e- school childrcfp could not qualify f'or the job, a man with pre-school age cThilldren 
could. Therefore the exclusion, no matter how it was masked, was based on scX- 

Subsequently, the Supreme Court overturned the majority decision, and as a'result the concept of the 
-ex-pUu> factor i<; general iy considered dead. ' " X " 



c 

Stati sties 

Statistics are a vital tool plaintiffs lA Title VII c'lttion^. A ruimber of courts have said that 
stdtistits alone can bomen^s establish a^rima facie case.^ In one such case, an .wtitenared female 
ass^istant professor wha alleged she was about tg be discharged becauije of her sex introduced statistical evi- 
dence to show^^^^^jnong Dther things-, that out of 401 faculty members, in the school of medicine where she w^is em- 
ployed, oivl-y five women had tenur*?,, six departments had no women at a,ll , and eleven had no tenured i^^me^n. As 
a result, she became the fifst academic woman to obtain a preliminary injunction under Title VII. ^ 

r " ^ 

But statistics shouing discrii|«1jiatioii are not the whole stor> . For exampl^, a det-.Ondant might, still pre- 
» / . * ' • 

vail bx coming . forward with ev i dence ^showing not thi^ the statistics were incorrect, but that the decision not 

to p^i^rtiote the plaintiff herself"*wab bastd entirely.^n considerations other than sex.. *0n the other hajid , an 

empl<3f^4yp'^ cannot r^^fute statistical evidfiiiLe pf disc J^m mat ion in hiring, for example, b) s^iowing that no women 

' • - ' • I' ^ 

ever applied fbr employment, becaiLse the emp loycr rcputat i on for di strimmat ion might have liad a "chii'ling" 

effect on inquiries.* 

Also, statistics hay'C*morc probative value *wuen the emplG>er has several thousand emplo>(?cs.. Thus, One 
cot^ft largely vlxsregardcd statistical evidence oy discrimination against uomen fteu>iuse the emplcy>cr had only 
ninety emplojxes.- And whenht has been proven "that - there is low emplo)nient of uomen by a particular employer 
'and the statistics establishing t.his fail to establish discrimination in a legal sense, it may be bc^^ause the 
■ plair)tiff has failed to isho^'. there was a pool of qualified applicants for the job'rn question. ^ 



•Rack Pay and Qtiier r(^ui table RelAcf ' ~ ' / 

Ihe issue of hatk pay is involved in many Title VII ca.se.s, but whethier it is in fac t /inward ed to a pre-. 

' ^ ^'^ ' ' / 

vai4ing plaintiff is d tsL ret ionar> , thL-- courts^ luive said. IherC ^<:impU* aut'liorit), W\' example, to suiTjiort a 

' * ^ / ■> 

rpfusal to award back pa\ , even when d'r '^i immat ion -i?^ proven, if the emplo>'er can >5how it actqd innocently 

and m good faith. ' , ^ ^ 

Ihe award of back pay, in shoit, is not ii;it ended to be punitive* Rathar, it is intended to restore the 



recipient to hei rightful economic status a 1) sent the effects of the unlawful discrimination, and a court will 

balance the equities Jjet-iU'en the parties and, decide on a result cdnsi^jttint with fairness and ^he overalT pur- 

poses of 1i tie VII. , ^ ' 

^ ; <■ 1 . \ * 

A court also,hiis broad d i '^crct loHiir) powei to fashion remedies which prevent future Ui sl r immat ion and 

correct the effects of past- di sc r i minat ion. If^if seems appropriate, a court cai^ even retain jurisdiction 

of a cciise for .several years to ensure that the part icular . remed la i measures it has mandated will l)e carried qut , 



3< .In law, a prima faci<;^case is one that suffices to bear 'out t!ie 

claim of the party presenting it until contradicted and overcome 
by other evidencOi 

; - or- 



Summa ry 

* Basic to Title VII is the philosophy that stereotypes about women as a class Ctinnot be applied* to women ' 
as individuals. y- ^ . t ' ^ 

• In hiTing anj'.similar emplo>Tnent decisions involv ing*blacks and whites, emplo>ers-are e\pei.ted to* be ^.olor- 
"^linJ. B> fhe.same token, ^in hiring and similar employment decisions invoiving men and women, employers are ex- 
pected to be sex-blind. . « * ; . ^ ' 

'*>..,• ■ • ^ -- = ' ^ - ■ ~. \ . 

tmpioyment practices neutral of their face, and even neutral in terms of intent, cannot be maintained if, 

r- ' . • . . 

t(jey freeze the status quo of prioi discriminatory emplojojient pract^ces--unless >hey can be justified by busi- * 

i^^ss necessity . BtJ-t^-the concept of business necessity re'ijuires that t^here be an ovcrrjiding business purpose « 

„ such that *thc pr?ictice is necessary to the safe and' efficient operation of the business. * ' t 

Discrimination is also permissible if se.\ is a bC5na fide occup^uional qual if icatjon, or BIOQ. But ^n-e«i-* 

pi oyer invok*Sig this defense has the bur An of showing it has reasonable causey to believe, that is, a factual 
^ . ; . ' ► *• 

• r , * 4' ' ' « • «► 

basis for I5elieving, that all or substant 1 a1 Ji>. all women would not be able to perform the part'^jcular job.- 

* Employers, 4iowever, cannot evade the mandates of Title VII b> introducing a "se^^^^us"^ ft^ctdr into their 

appraisals. For example,, thc^ cannot treat a woman with pre-school age childr^ju differently than the> would 

treat a m?in with pre-^sehft^l age chi Idren* (unless they can demonstrate the existence of a BFO'QJ. ^ 

WiAin the%ecihani^C5 of a Title VII ca^e, statistics can joften be a doci'ding factor^ in proving sex dis- 
crimination. But they are not the whole CtTse and, even if unrebutted, do not overcome evidence establishing 
that the particul^ar plaintiff was not fY^ red or promoted fbr' totally di f ferent\rcasoi;.^ . ' ' , ♦ J 

The award of back pa/^to a prevai 1 ing' plainti f f in a Title VII case' isniot automatic. The ciowrts, as ui ^ 
the other remedies the)j fashion under Iitle Vli, will *try to balance t^e equities and arn^i^ "at a result -c^n-' 
sistent with fairness. , . ' . * ^ v .»< 

Witli all the fOrtgoing as a genera l«>introduc t lon to the operation of Iitle VII, the x\^xx sections uflfH 
examine specific areas qf sex tiiscritnirra.tion in employment.- 




o • ... , . 
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The pedestal upon 'which women ha,ye been placed has all 
too often, upon closer inspection, \>een revealed as a cage. 

From the opinion of Peters, J., in the 

California Supreme Court case of Sail 'er ^ . 

Inn, Inc. v. Kirby 



SEX DISCRIMINATION IN EMPLOYNIBNT-^HIRING, PROMOTION, TRANSFER 



»\ Hiring, -promotion, and transfer are treated together here because in general similar principles are applied, 
to proMems in each of these areas.- * ' , * 

• • « 

The first part of this section continues with an examination of the BFOQ exception begun in the previous 
section, except that Here the focfus is on specific areas of application, namely, customer or similar preferences, 
maritaj status, st*ate protective lavvs, and physical characteristics or capabilities! At the heart of al^ of them 

^ , * ^ . ^ J 

is the concept, 5et out if\ the legislative history and EEOC regulations, and uniformly endorsed by the CQurts, 

• • "> 

^ that the BFOQ exception must be interpreted narrowly. ' * 

The second part 'of this section ^h'en coit^iders cases inyplving hiring,* promotion, and transfer, but not 
^necessarily involving the BFOQ concept. 



Part I 



Custojner and Similal^ Preferences . . ' 

In a Fifth Cir,cuit case in which the Supreme Court refused revievv, an airline argued that its policy of ex* 
eluding men from joUs as flight cabin attendants was justifiable as a BFOQ because the evidence showed .females 
coultl Jjet^i^r atten^Lto the psychological needs of its passengers and because its passengers overwhelmingly pre- 
ferred to "be sarved by female .flight attendants. 

The Fifth C\|*cuit r^ejected both arguments, A single-sex requirementf^s valid, it said, only when the 
e's^ence of the bus;.ness operation would .be undermined b> not hiring members of one sex exclusively. Customer 
prticiences could be taken into account ^only when based on the company's inability, otherwise, to perfo\*m the 
primaryvfunctioh or service it offered. . ' • ' 

The principle enunciated in the case applies equally to women denied jobs m education because coworkers 
or students prefe^ males . ^ The exclusion can be upheld only if the educational institution would otherwise be 



unable to^perform^the prirpary service it offers. 
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1. There are certain e..§g^pj^ons, such as tho.se imposed by conventional norms of privacy, viz., 
a male'^attendant in the boys' locker room, a-'female attendant* in the girls-'* locker room. > 
But the norm of privacy rather than the preference of the students creates the BFOQ. 




V ^ t } ^ ' ' ^ ' r 

» • -4 ' ^ ' ' 

» • , State Protective LaijS .... *^ \ " t ' V ' ' ^ * ' ' 

In the hection of .this stutK, UcaUng 6ii{h the etiual protection clause^*Jt was observ^^d that a 1S08 .Oregon 

v,v • ^. ^ ' ]'* • / ■/ ' ^ • 6 ^ 

v.''**-. case ebtablisheJ a judicial precedent xor uphoKliH^ *staLc protective laws J.H>tpndeU to shield women from em- " , 

\ -ployjnent situatj.oni> ^ons Ldered harmful to their T^^a^lth^©J^^Cse undesirc^le'f rom the standpoirit of a particular ' ^ 
';^i*ltural bia's. These laws ttike 4nan> forms. Sometime^ directly e^cl^u)e women from.spQcif ic occupaticTns , 

. suo^i -cis bartending. Sometimes they*,indirectl> exclude women from cprtiain ocC:upations by limiting the ^weights 
they caiV lift, the hours they can work, or the times of the da> diji;in^' which they can work. Sometimes they 
' limit employment opport^uniti es in more subtle ways by requiring eipplq'/ei^s to give women special rest areas, , 

lunchrooms, meal period.^, or work breaks, the practical result bemg »that some employers, to avoid the expense 
of corap,lylng with such liws, simply refuse to hire any women. Ana sp^metimes these lA'S require that women 
receive premium pay for overtime when men do not. ft ■* * 

When these hatvs are challenged pursuant to Title VII's prohibitions on sex discrimination, employers have 
argued, but. on the tvhole not successfully, that the laws themsel vfes;-'create a BFOQ. And when the courts con- 



front state jorotective legislation which conflicts tvith Title VII, they face the difficult decision of whether 
to invalidate''the offending Maw or to extend it so it protects* the excluded sex. Another difficult question 
IS, who should "-beiar the cost of the discrimination perpetuated by such laws" Women argue, that they have lost 
money because of. <he pptect i-ve\ l^gislat ion , but through no ^ault of their own,. and that therefore they shi>uld 

be reimbulised. .^^loyers, howevW, argue that t4ie> should not have to pay* back wages because they were caug'ht, 

^ \ i - - \' - ^ , ^ ' 

but through no faa}*t ^of their owrt, beti^een con-flicting federal an^ state requirements. A num^^or'of courts, 

, * . • " • ■* 

accordingly, have refused to allov- back pay when the employer has .been able to demonstrate a good faith re- 

liance on the state law. . • * . t , 

Invalidation has been more common than extension, probably because extension as one court has said, 

"«^.ilu constitute usurpation of t-he -legi slat ive. power that b^i^ been^vestfcd exclusively in the state Legisla- 

turj 



Marital Status , . ♦ ' / 

In 1971, the Supreme Court refused to reView a case in which it was held that an airline stewardess had ^ 

been wrongfully discharged ' fgr violating a company policy requiring that stewardesses remain unmarried. No. 

such policies applied /to male flight cabin attendants. / 

The appellate court had found that the^ no-marriage rule wasC^iot a BFOQ for the position held ^ stewardes'ses , . 

and also noted that the* 'airline had been led to impose-the rule after receiving coitlplaints from husbands about' 

the irregularity of their wives' working hours. But this justification was insuff icienir, because Title yil re-^ 

quired that there be a corr-eUtion between the condition pf employment and the satisfactory .performan^ of . 

the employees' occupational duties. The complaints of husbands did not meet this reguirement. • ' * ^ 

* ^ ' • c * * t 

By the same token, an educational institution cannot automatically terminate a single woman's employments t 

" ! • 

because she marries (ynless, of course, it applies the same rule to single njen). But if an employer does havCj * ^ 

O . \ •• I ~ • ■ ' .•5'! 
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•i , no-ma rrj,agQ, polity -apf^licable onl-y to women,, a person^ claijning ii> have been damaged b> the policy must sh% 
that the poUcy^.JLtself was!* the .cause of tjip damage. 'A womart v^o has Just married, /or example, cannot resi^ji 
for h.er own convenience^ -such as to mpye- to the city w)iere }>er hu.iband ,li,\^ST-and then ir^voke the aid of Tit)^^ 



'J 



Physical Charac teristic^^atid C^abilities . ^ • ' ^ ^ \ 

— ^ ~' ■ , ^ ' '.V" 

Aside from restrictions .placed by state protective laws, on the liftiifg of objectfs over a certain weight 
women, many employers independent ly .adhere to an equivalent policy, thus ^xc,luding womeil from a vyide range^ Q^^' ^ 

usually better-paying jpbs» But employers, '.too, have laeen generally unsuccessful in inVoVmg the BFOQ excep|;_|<5^'^ 

^ / ^ ' - ' f' 

to justify such \veight- lifting limitations, which are f'reqyently f ij^ei at ^bout 30 pounds--eA-en though women 

accustomed to handling this much weight and more when they c^e for children 4n , infancy . '^U ' . ' 

The defect in such a policy, in tern^b .bf Title VIJ^ is that it depqpds on a stereotype about women a§ a 

class. Or, as was §aixl in one case: , • f * V • 

The premise of Title VH* * * is that women are jiow to be on equal footing Vith men. 
* * * The, footing is not.ecfual if a male employee may be^apppinted to a particulaij^'posi- 
tion on ^ showing that he Js physically qualified, but a femalV^employee^is denied an - , , 

opportu;iity to demonstrate personal ^physical qualification.. 

' ' i\otwithstandin^ the foregoing, however, one court has said m passing that where an employer can demon- 

strate it is impossible or highly impractical to deal ^^th women on an individualized basis, it may apply a 

reasonable general .eke lusionary rulq. \ - ^ , ' 

rn a 1973 z\sh, the issue was iiot the weight the employee cou,ld lift, but the weight of the employee he|.^ 
self- It was^h^d* the employer vi-olated Title Vll^by a policy requiring production workers to weigh a minitntini 
, ot 150 pounds,, whtjre the requirement, e^tcluded flarge numbers;, of women^and there was no showing the weight req^i^^- 
ment was directly? related to job 'performance./ Similarly, Jieight ^-equirements imposed only on Ccmalcs have ^ 
hefd to violate fit le VII. jt * * , ; / 

The 'quest io| of whether an^dmploy^r^can involve th.e BF(J§ exce'ptioi^ to'^equ^re pregnant female employeeS^*"^ 
take mandatory maternity l^aves^ ^ arbltrari ly fixe^l. times during ^^regnancy is considered in a later section 
tWis studyj but at is noted her^' there ^s authorlt/ supporting the right ofi«-an em|^loyer to exclude pregnant 
ployees trpm confederation for jitiJnotlon .when the new job,can be shown to be strenuous. 

\ / r • . • • • ' • 

'5 i- ^' • . ^ Part II ' , 

- . - - . ,.(•--' . 



part. I-jfft(ites ways in whic^ the courts dijspose of typical Title VII problcm,s in hiring, promotion, ana 
» transfer, practices. - ^ . * * . * * ^ ; . 

A^fe^jale gOllege s.tU(Jent^/pr example, who brought an action against jsmployej^ <wh ich had allegedly eng^igCtt 



m sex di'?cr^*mlnation in hiritig .when/they interviewed .^i^t her college, had qppai-ently not actually applied fo^ a 

, ERIC , . • ••,;;/ • • • ^, , • ; .• 
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j^b herself. It was held tKat this v<(is not necessary if she Vas deterred f rOni*inaking application and seeking 

, an interview because the defendant^ had indicated an express^ •^yef orence for hilling males. 

In another case, in which a better qualified mijle was appi^iijted to a manage'r?al position, di acrirai nation 

was nevertheless found to exist because a female employee apply\>iff for the same po^\tion had been told that 

the iob^'wasn-'t suitable for a woman." / \v «\ 

But the fact discrimination against women in general has been s\^0Kn to exist in an\ employer ' s, promotion 

^ policies does not necessarily mean an individual plaintiff will prevao^i*. In^^V^uch ca^, evidence of general 

discrimination against women was overcome by a showing that there was rrp^Osition open wh^^^^ particular 

/.•plaintiff sought advancement, that she was an aggressive employee who ant-iaonized her sJJjeriNiVs, and that her 

employment record did not substantiate her claim she was doing an outstandings* Job. >\ 
f ; . A '^^ V 

^ In another promotion case, a court objected, under the "neutra 1 rule" concept^ to an employ eV^^\ nonv al ida ted 

procediires for proHiotioa to management- lev el jobs which gave special weight to technical degrees, railutary ex- 
perience^ Shd prior $^peTvi^oTy ^experience (when teaching, which one of the plaint}^s« had *Jone, was Apt^ con- 
sidered "supervisory expeHence^^' J ' *| . • ^ * * \ 

the same^ token* aj>y..hapha:;ara promotion system is now suspecL. On the other haiia,* if an employer can 
demonstrate it weighed eacTi person's talor^ts in good faith and then chose the man over the^iSoman (or the woma^^^^ 
over the* man) ^ no case^sunade under* Title -VII . . \ \«* \* " 

■ V 

Summary 

* In general, women in educatiort cannot be denied a particular job because students or coworkers (or 

Ipr groups) prefer the job to be filled by a man. Such preferences do not create a BFOQ, utjcause the langAg^ 

' • . . ■ V:* 

df Title VII permitting a BFCX) e>^Qptior\.when "reasonably t^ecessary to the normal operation'^ of an employer's ^-v'. 

business requires a^busliiess nqc^ s'i^, rg.s:.t , not a business ^convenience test. \^ 

.Women in education cannot be^Jcrhetf^access to .ti, particular job because the educational institution would Y\ 
otherwise be in violation of a state ptbtecXivc ;law. Thus, they cannot ^e .denied the right to teach night- 
school courses because S'tate law prohibits women from working ^^ter^ a certain time in the evening. Nor can they 
be denjjed jpbs which require jnore work per day or jfer week than is permitted by such laws. Similarly, fem«\le 
custodial workers in educational institutions cannot be excluded from better-pay ing jnaTe custodial positions 
simply becaUse of legislative restrictions on physical exert ipp by women. ' ' - ^ . 

Such protective legislation does not generally justify a, BFOQ exception, and to the extent, but only to the 

; \/ ^ • ' . • • : \ ^ ^ 

extent, it corff list's with Title VII, courts will, declare it ipvalid or als^ extend it to the excluded sex. 

Marital status alone does not jus^tify a BFOQ exception, arid an educational institution which treats^ fewale 

i : ^ . t \ ' ' ' • • 

employees who marry or are married differently fj^om male employees who marr> or are married is ij\ violation of , 

' ^ . ' i . ^ • ' 

Title viK ' . £ . , : K . i . ^ . 

* ' ♦ 1 ^ i :« • r I 

. . * \ ^ .1 / ' : 

Npol^cies .of .educational institutions excluding women frdm a particular job because of stereotyped assumptions 

• ' •» •/! ^ » ^ * . / ' 

aboMt the ph^s>lta|L,abiJa ty of women in general to'hafidle the deraands of the job do not qualify foe a BFOQ exception, 

ERJC / / -i: ; ■ 




Nor can such an institution \b /palicy re4^>iring females to meet certain height, weight, and similar arbitrary 

physical standards So qua lify^,^(t(hen the* same policy does not extend to males and business nQcessity is not in- 

volved) , ' \ ^ ' 

\ ' ' . ^ ^ 

In other general aspects df hiring, promotion, and transfer practices^ it has been held that a jyoman charge 
ing an employer* with sex discrimination m hirijig dcf&s not necessarily have to show she actually applied for em- 
ployroent and was rejected in order t^ have standing to sue. Her complaint may be sufficient if she alleges in 
the alternative that she was deterred from making application because the employer had indicated an express pref- 
erence for males. < ^ » . 

Nonvalidated procedures used by -educational institutions for promotion to management- level jobs which have 
the effect of favoring males ove? female^^l such as the giving of special weight to military service, are oljjec- 
tionable. ' «• 

Even where an educational ^st;itution promotes a better qualified male m preference to a female, actionable 
discrimination may still exist if toa emplo/er refused to consider the female for the position because of her sex. 





ShX DISCRIMINATION IN LMPLOYMKNT- -RECRUITING 



The mcss^igc oi Iitle \I1 is c,lcai . "oUl-bov" rac ru^sta ffg networks (when they result in discrimination 
against women) are out. * ' * ' 

In one appellate case, jn\ol\ing a challenge b) blacks to an employer's prac^ices oX word-of-mouth recruit- 
ing, and of recruiting for skilled personnel only at all-uhite institutions, it was saidi 

■ Under uord-of-mouth hiring practices, friends of current employees admittedlj^-Teceiv^d 
, ^ the first word about job openings. Since most current employees are white, wo'rd-of- 

mouth hiring alone would tTepd to isolate blacks from the "web of information" which 
flow's around opportunities at the company. * * * 

* * iNord-of-mouth hiring and interviewing for recruitment only at particular 
scholastic institutions are practices that are neutral on their face. However, 
under the facts of the instant -cas'e , each operates as a "built- in headwind" * * * 
and neither is justified by business necessity. 

The j.i^c ^a-> sent back to a lower cOurt uith instructions' to de\ise an af f irma 1 1 ve-action recruiting plan * 
tor the enplover, and to keep it from restricting its recruitment to all-white (or predominantly all-white) 
campuses while maintaining such a racially imhalanCed work force. 

r\,er>thing said abo\e can reasonablv be applied to the recruitment of v^omen in education. The courts, 

hgwever, do not order educational institutions to recruit in specia,l #*a>s v^hen discrimination has not been shown. 

\s one court has said: 

Only upon a r.hc;.infi of uri lawful discr ininat ion will formal open recruiting or some 
^ ^ other recruiting method be mandated in lieu of word-of-^mouth recruiting . Where a 

pattern of past discrimination appears, recruitment procedures that might otherwise 
be classified as neutral will no longer be accepted as non-discriminatory. * * * 
Howe\er, absent such a showing, word-of-mouth reoruiting will not be barred . < 
(Emphasis supplied.) 

Un occasion, i)ob-recru i ting brochures which are replete with feminine pronouns or that carry slogans such 
« J, 
as " Fat for a Queen " can help establish discrimination if, 4?rochures for othec jobs in the same inst i tut ion ^re 

^pilarlv male-oriented. • .-^ 

In another aspect of recruitment, women graduates of "a >aw school Charjed that the school allowed employers 

which engaged in discrimination against women to use i tTs facilities to recruit law students. They contended 



the school was operating an ^'employment agency," and that as such, it was violating Title VII. ^ The court, 
though agreeing that the law school was operating an employment agency, said the school did not have to make a 
determination as to whether particular firms were engaging in discrimination, nor did it have to prohibit tliem 
from recruiting, since it had performed its duty once it referred all prospective employees, including women. 
(Additionally, the school required each firm to interview an_ students' who indicated interest.) 

The question has also arisen as to whethei<hewspaper5 which publish sex-designated help-wanted ads are 
"employment agencies" in the sense of Title \\\. Without, exception, the feJeral courts have said they are not, 
and thus there is no violation of Title VII if they segregate such columns. But one court was moved to give 
the newspap'er^defendant some informal judicial advice: ^ 



Q I. Title Vn also prohibits discrimination by employment agencies. 



It sterns appropriate to suggest, * * * ho\^S5er gratuitously, that the position ' - 
of the p^laintifits is an idea whoae time has "come and that serious -consideration 
be given to U revision of the classification practices in employment advertising 
^ without reference to and free from the compulsion or juyisdJ^fction of the court. 
I ' ^ • . ''*<^ . 

In ,a Supreme Court case nei^^nvolv mg Title VII, consideration was given to a Pitts^urgh*^srUinance whith" 

prohibited any employer from publishing sex-designated want ads. Another part of tlie ordinanc<?"^pJ^ohibited any 

one else from helping m the '^omg of acts made unlawful by the ordinance. A newspaper charged with having 

violated thi6 latter section by accepting such sex-designated want ads contended that the ordinance breached 

its First Amendment rights. But the Court he^ld that the. advertisements were classic examples of so-cailed 

"conunercial speech," and as such, not protectjed by the First Amendment. 

In another type of want ad issue, a male job-seeker read a newspaper ad for stewardesses placed by an air 
line in the "Help Wanted — Females" column. There was'^no corresponding advert iseuent for cabin stewards m the 
"Help Wanted--Male" column, and he brought suit under Title VII without ever having applied to the airline for 
a J ob . - * ^ 

The airline, accordingly, .argued ^t since he had n6ver applied for employment, he had not been injured 

and therefore had no standing to sue. To this argument, an appellate court replied: 

But this position requires^oo much. Ihe very appearance at an employer's offices 
of one wH4 had read tiie dis^cr iminatory ad but nevertheless continued to seek a ^ 
job, wou^d demonstrate that the reader Was ifot deterred by this unlawful practice 
and therefore not aggrievedV Thus, if we were to hold that Hailes cannot cTiallenge ' 
this advertisement, then -n^pdy .could ever complain of this practice which Congress 
has so darfecrly proscribed, ^^owever, we refuse to rule that a mere casual reader <^ 
of an adge'rt-iiemfint that violvate^ 'this .Section may bring suit. * * * To be aggrieved 
under thi% -stjbse^dt ion- a person^ must be able to demonstrate that he has a real, present 
interest irr the tp^pjer-of employment advytised. In addition, that person must be able 
to show he wa^-egfr^ctively deterred by the improper ad from applying for such employ - 
ment . (Empha$is»^'supj^Ued . ) \ | 




biSCR IMlNATlON IN EMPLOYMENT- -DISCHARGE 

This delicate area of emplo> er-emplovee relations, often charged with bitterness and unspoken grievances 
on both sideb, can lead to compl icaTCJd Title VII fact ^tuations in which the influence of discrimination, if 
any, in the actual discharge is difficult t^)*isolctte in the sense of leading to abiding legal principles. ' 
Most discharge controversies, in short ,^ are decided on a case-by-case basis (unless the alleged sex discrimina- 
tion in the discharge falls within general Tittle VII principles discussed in previous sections). 

An exhaustive study of the varying situations in which di3charge is held to be or not to be in violation 

of Title VII 's prohibition on sex discrimination is outside the scope of this study, but Appendix D-2 no-tes a 

^ r 

few instanceiv in which the conduct of the employee herself negated the charge of discrimination, and one in- 
stance in which the discharge, though seemingly justified, led lb a violation of Title VII because of the *^m- * 
ployer*s retaliatory conduct after the employee filed a complaint with the EEOC. A later section of this 
study concerned with sex discrimination in educational employment notes additional discharge cases. 
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* * What she (the plaintiff) should do is to wo^k for the re- 

^ peal of the biological law of nature. She should get it 

amended so that men^hared equally with women in bearing 
children. If she could prevail upon the Great Creator 
to so orde? things, she would be guilty of violating' the 
equal protection of the law unless she saw to it that man ^ 
could also share in the thrill and glory of Motherhood* 

* * *• * matter of pregnancy there is no way to 

J find equality between men and women. The Great Creator 

so ordained the difference, and there are few women who 
would wish to change the situation. 



From t)ie opinion of Ellett, J., in the 1^75 Utah 
Supreme Court case of Turner v. Dept. of Employ- 
ment Securij^y 



' \ 

SEX DrSCRIM I NATION IN EMPLOYMENT- -MATERNITY AND PREGNANCY POLICIES 

• ^ \ , ' 

In general, tv,o main types of. cases arise in connectiqn wjtti sex discrimination charges related to mater- 
nity or pregnancy m employment. In the first, the employee challenges mandatory leave policies imposed a;t a 
fixiSd time during pregnancy, or mandator) recoyttry and return periods after the birth of the child. The leave 
jjulicics so challenged usually mean no pay during the period of absence from work and sometimes entail a risk 
the'' individual will rK>t recover her job. ^ ^ ' ^ ' 

Ill the second type, the employee challenges the refusal of the employer (or a disability plan) tq extend 
the same benefits for temporary absence caused by pregnancy as it does for absence due to temporary disabil- 
ities generally. * , . 

The two types of cases. ^j(;which sometimes involve equal protection concepts rather than Title VII) will be 
considered in order below. . ^ 



Mandatory Maternity or Pregnancy- Leaves 

In most of the decided cases, the women plaintiffs have introduced medical evidence to support the argu- ' 
ment tlie> weic nut physically disabled from ]tcr forming their duties on the job, while the employers have i^ually 
responded with evidence to the effect that pregnant women \x\ "general required assistance, or that the particular^ 
mandatury rule eliminated the administrative problems involved in making individual determinations of disability-* 

In a large number of these cases, the plaintiffs have been teachers, but because Title VII d'ld not include, 
educational. institutions ui)til 1972, the earlier teacher cases were -usual ly. brought under the equal protection 
clause. What foHow^s immediately below, however, is a synthesis of court decisions both before and after the 
effective date of the 1972 .amendment (but prioi to an- important 197.1 Supreme Court decision which is discussed 
subsequently); 

School board policies flatly r&quiring every pregnant teachpr to take a mandatory 
leave pftcr the fourth througli seventh month of pregnancy deny' equal protection. 

School board policies granting maternity leave to tenured teachers but not to un- 
tcnured teachers deny equal protection. 
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School board policies requiring the dismissal of pregnant teachers at the end of 
a certain <iTi6nth of pregnancy penalize them for being women, and it is immaterial 
whether.^the pregnancy was voluntary. The stat^ must demonstrate a compel lin^^- 
terest't^b kisti^y $^uch poliufbs because the interest involved is a fun'damental one 
m that Cl^Hti conti'c^ ns the ^acknowledged right of women to bear children and (2) 
it demapds ^hat ttfachers' select either employment or pregnancy. 

Since no two pregnangies are alike,- the deci^ion^as to when a pregnant teacher • 
should discontinue .working is a^^jatter best left up to the woman and her doctor. . , 

While It is triie that some women iire incapacitated^ by pregnancy and would be well 
advised to adopt regimens less strenuous than those borne by teachers, to say this 
IS true of all women, is to define that half of the population in stereotypical terms, 
^ny mle that seeks to deal with a?l pregnant employees in an identical fashion is 
dehiunanizing to the individual woman involved. 

o 

, Tliough continuity of instruction is an important value, where a pregnant teacher 
provides the school board with a, date certain for commencement of leave, that value ^ 
^ is preserved. - ; • . ^ 

The fact a pregnant risacher may cause classroom distractions because embarrassed 
children giggle,^augh,' and make'smiJe remarks does not just^ify a mandatory leave 
policy. Whateve^may hat'e been the reaction in Queen Victoria' s time, pregnancy 

IS no longer a^rty word. ^ * , 

T - / ^ 

in 19 4, the issue ot mandatoi) maternit) lea/'es for reachers reached^ the Supreme Co^^rt in Cleveland Board 
of Education v. LaFlcur . Two circuit court causes/, botlv o'f. which had been decided on equal protection grounds, 
were under review. In thc^ first case, a pregnaiVt teacher had to take unpaid leave five months before the ex- 
pected childbirth, with the applicat^n for sucfrr leave to be made at least two weeks before her departure, and 
she could not return* to work until the first nixt r<?gular semester after her child was three months old. In the 
second case, the teacher had to leave work at least four months, and to gi^k^giotice ^t least six months, before 
the anticipated childt^ii:th . Re-employment was guaranteed no later than thp first day of the-school year after 
the date the teactjer wJs dec^lared re-el igible. In both cases a physician's certificate of physical fitness was 
required prior to the teacher's return. . ' ^ 

The Supreme Court"-^ached the following conclusions: " 

. ' 1. Both advance notice, provisions were wholly rational and perhaps even necessary to 
serve thi objective of continuity of education. X school board, in short, has the 
^ right tp demand. "substantial advance notice" of ^pregnancy. ' ^ 

2. The absoHiie requirements of termination at the end of the fourth or f^fth month of 

pregnancy violated due process (equal protection wa^ not discussed) because they * 
created a conclusive presumption that every pregnant teacher was physically incapable 
of teaching after these*fnonths had been reached. 



3. Nevertheless, a school board probably may have a blanket rule requiring termination of 
• ' . employment at some firm date during the last few weeks of pregnancy^ if the rule is 

^ . supported by medic&l evidence showing that pregnancy in these latter days has a dis- 

abling effect on performance, or by non-medical evidence showing, for exj^mple, that 
substitutes could not be procured without some rpinimal lead time. 

4. The return rule that a mothei; had to wait until her child reachecl the age of three 
months before the rule began to operate was arbitrary and irrational. But the return 
rule guaranteeing re-employment no later than the first day of the school year after 
tjie date the teacher was declared re-eligible (which also required a physiciap*s cer- 

' tificate of her physical fitness) was proper. • 

LaFlcur , therefore ,^ does not .abtffl*sh all mandatory school board maternity- leave policies. School boards 
(and other employers) may still establish policies that do. not arbitrarily infringe upon each individual woman*s 
tea.ching capabilities. But mandatory termination and return dates must be justified by sufficient evidence. 

o . ' • -on 
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Exactly this kind of acconunodation took place in a subsequent California case, where a distri^ct court up- 
held a rule requiring a pregnant teacher to take^ a leave at the end of eight* months of pregnancy. The school 
district, following the suggestions in' ^-^j|ijgjg| liad presented medical evidence relating to the declining abil- 
ity of pregnant women that late in term w^^erform effectively, as well as evidence relating to miscalcul a-tions 
by doctors as to the predicted date-of delivery. ^ 

In another case decided after LaFleur,, it was held to be proper to require a teacher to submit a resigna- 
tion upon learning she was pregnant when the resignation was used as a notification device to promote* continuity 
of instruction by allowing school officials to plan for the coming semester, and when the teacher was also al- 
lowed to continue teaching as long ^s she was able* But to avoid a violation of due process, it was incumbent 
upon the scho<5l offic.ials to» give such a teacher a priority right to return to teaching when the /irst available 

• - ■ - \ 

position *ln her field became vacant. . 

LaFleur was also applied in a 1975 Virginia case, with respect to a school district's policy of requiring 
a teacher who became pregnant prior to reporting for duty at the beginning of the school year to obtain a release 
from her contract. Back pay was allowed to a teacher dismissed because of the policy. 

Exclusion of Pregnancy-Related Disabilities from Disability-Benefits Coverage 

This IS the, -other major area of controversy relative to employer^' nuit*ernity policies, and the weight of 
judicial authority, under both Title VII and equal protection doctrines, suppo^ts the principle that where' an 
employer makes payments to employees for temporar\ di^abi litie's, either directly orS^rough a private insurance 
program, it muat/treat pregnancy (whether or not abnormal) as a temporary dVsabilit> anHsmake payments ^ sJka^?- ^, 
ployee absent from work because of pregnancy on the same basis as payments are made for other temporary dis- 

* ■ c ■ . 

abilities. . * . 

The fact pregnancy may be a voluntary condition, whereas many temporary disabilities are not, does not -di- , 

-^tninish the principle, islor i/ the increased cost*p>T such coverage a valid dlijection. ' - - 

fiowever, in 1974 the Supreme Court upTield one type of limitation on disability payments fo.r pregnancy. It 

said there was no violation of the equal projection clause' if a statGJtoperatcd disability insurance piogram 

It funded entirely by contributions deducted from the wages of participating employees excluded from coverage any 

-yvork loss resulting from normal pregnancy. * 

This same case is additionally Lmpo^.tant because a frequently discussed footnote to the op mi on takes the 

♦ 

position that the exclusion of pregnant women from the disability insurance(^a§ran>' s coverage was n^t an ex- 
clu'^ion based ^on sex, thus rai'sing a question as to what the Court will dd when it eventually corTffontVsa Title 
VII case involving disability i>*iyments for pregn^incy. A number of , lower courts have taken the position tbat 
the footnote doe.s not affect earlier Title VII dec i s ions .requiring employer.s to treat pregnancy a.s they do any 
other temporary disability^ but there is nevertheless uncer.tainty because of the footnote, and the issMe i^.^be* 
lieved to be on, its way to the Supreme Court. »^ ^ - 
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NUscel ianeous 

'Title VII vJis'helli to be violated when an emplo>er discharged an unmarried pregnant office worker who was * 
approximate!) fiie and a half months ^pregnant. The evidence showed that her pregnancy alone did ncn interfere 

V ; 

With her job performance and it was therefore concluded she had been discharged betause shd was unmarried. 

In a similar case, it was held that a school distric^t's policy of refusing to employ unwed parents as 
teacher's aides denied equal protection and due proce^. Unwed parenthood, it was said, was not necessarily 
evidence' of present immorality, and there were reasonable alternative means by which to remove or suspend 
teachers engaged in immoral conduct. ~. ' 

In another similar case, it was held that a board of education violated the constitut ionarl ri^ght^of pri- 
vacy of a tenured, unmarried pregnant teacher when it cancelled her employment pursuant to a state statute 
authorizing Auch action for immorality, wliere (1) the evidence upon which the board acted had its source in 
disclosures 4\ board official solicited from the teacher's physician regarding her pregnancy, (2) the evidence 
failed to show the teacher consented to the physician's disclosure of hei private communications with him, and 
(3) the board made no finding the teacher's claimed immorality had affected »her competency as a teacher. 

1- . ' ' 

But injanother recent case, an unmarried teacher wlio was transferred from her classroom teaching position 
after she notified her superiors of her pregnancy was denied injunctive relief. It was said the teaching ter- 
mination was justified b> legitimate educational concerns because the class she taught, composed of special edu- 
cation students, particularly needed a learning environment free of the disruption and tension likcl> to be 
engendered by any public controversy which might arise. And tliere yas no sex discrimination, it was said, be- 
cause there was no evidence males were treated differently. 

In an entirely different context relative to maternity policies, it lias been held that a husband and 
father teaching at a city college has standiTig to sue on equal protection grounds when the college refuses to 
^extend to him the same child-care leave privileges it extends to women teachers. , 



Summary 

The courts have made clear that mandatory leaves imposed by employers on pregnant employees at arbitrary 
times during pregnancy will no longer be tolerated. Stereotypes about the capability of pregnant women to work 
at their jobs are objectionable, as are stereotypes about^the amount of time a woman must remain away from her» 
job after childbirth. 

Ort the other hand, the Supreme Court has indicated that/ employers might be able to make blanket regulations 
requiring mandatory leaves at some firm date during the .last few weeks of pregnancy, provided they establish the 
reasonableness of such regulations by medical and other appropriate evidence. 

Employers are also entitled to make reasonable rules concerning the time of return to work by the employee- 
after childbirth. In LaFleur , tho ^Supreme Court found Treasonable a rule that a teacher would Ifecome eligible 
,for re-employment upon "iiibmission of. a medical certificate from her physician, with return to work being guaran- 
teed no later than the beginning of the next school year following the eligibility determination. At the same 
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time, It tound it unreasonable to lequxre the mother to wait until her child reached the age of three months 
before the return rules began to opbrate. ' . • 

Many courts have hj6ld, with respect to Title VII and the ELOC guidelines concerning, prognancy that the 
female employee who leaves work temporar,i l^because of pregnancy must receive the same benefits as are accorded 
other employfces^ who are a^bsent from work be'cause of tempoVdry disabilities. 

The Supreme Court, however, has not considered whether Title VII, as the EI:OC guidelines maintain, re- . 
quires such treatment. In a 1974 case, though, it said that a state disability insurance program which ex- 
cluded normal pregnancy from coverage 'was not an unconstitutional classification as fatr as equal protection 
was concerned. The decision, and one of its footnotes, creates uncertainty as to exactly how the Cotrrt wt-^ll 
eventually deal with this aspect of Title VII. , . . ^ ^ . ^ 
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Si:X DISCRIMINATION IN EMPLOYMENT— FRINGH BENEF ITS . 

7' « ' • ' ^ 



Title VII, as noted earUer, provides that it is an unlawful' employment pryc|i'ce to discriminate with re- 
spect to "compensation, terms, conditions, or privileges ~X)f employment" because 'ofNex. 

The cases in the previous section dealins uith eitipl^^s' maternity ^md pregnancy policies constftute one 
broad iB.xamnle oJE Title VII'^ protection m areas of educational employment other than compensation per se - 
Other fringe benefits ot educational employment are similarly protected. 

One of these msportant coverages is, of course, pension benefits. But tlie concept of "pension benefits" 
involves at least four subconcepts: ' ' . ♦ < 

1. The equblify of actual periodic payments received by male and female pensioners. 

- _ * • 

2. The equality of monthly contributions made to the pension plan by male and fema.le 
employees. ^ , ^ »^ 

J;, *rhe equality of monthly contributions made to the pension plan on behalf of mflle ^nd 
" female emj:)loyees by the employer. 'c 

4. The length of service necessary to qualify for a pension (as between men and wom\^ 
of the age at which an employee may (or must) retire (as between men and women). 

The courts have agrcod that length of service or tli^ age at Which an employee may (or must) retire cannot 
be different a^'betwien men and women emplpyeeb, and by implication they seem to have said that periodic pay- 
ments rec6ived by male and fema'le pensioner* should, ^Mi most cases, be. the samc^ There is also authority to ' 
mdj^cate monthly employee contributions should not be different as between the two sexes, even where actuarial 
tables show that women^is a class iive }onger than men and ar^ thus more liJ.ely,to receive retiremenj: benefits 
for a longer period. ^ ' - (f ' a ^ 

^ PensiQnJjeiiefits asi^e, seniority itself is "also a fringe benefit of em|jj^yment, ^ and if extended to males, 
must be extended to 'ftniiales m an Ciquivalent employment situation. Thus, an empLpyer which lays off female 
employees whileVetainmg males with less seniority violates Title VII if the discrimination is based on sex. 

free living quar£ors provided y\ a university building for a male employee but not provided, for his female 
counterpart caa 'lead to a violation of Title VTI.- Other factors, however, such as adtlitfional duties, may justi- 
the ^practice. * . , . 

Similarly, women employees of educational institutions who travel on the institution's business are en- 
titled to the same kind of hotel accomodations and transportation perquisites as their male counterparts, if* 

There is .even authority suggesting that rf an employer holds a special recreational event for male em- * 
ployees Un the ,actua T case, a golf tournament and stag), it must affer something approximately similar for fe- ^ 



lie employees (in the actual case, a style show and luncheon}. 



\ 
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1. Soniority--particular ly m unionized env ironment5--has two aspects. One\is'plant- or institution- 
wide* seniority *,t',the ot?her IS departmqnt seniority. Plant-wide seniority i« accumulated from the 
moment af erpployment and usually determines vacations, retirement- and severaiKe pay, layoffs, and 
recalls. Department seniority, where it exists, accrues only from the time aiKemployee begins to 
work in a particular department and determines the line of upward progression tR^e. When an em- 
ployee transfers to another department, she must begin anew to accumulate departmeh^l seniority. 



2. The Judge m the case may no.t have realized he was indirectly endorsing another stereo^ 
women. Perhaps the ladies wouldf fiave preferred their <?wn golf tournament and stttg. 
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SEX DISCRIMINATION IN EMPLOYMENT— LAYOFFS PURSUANT TO A SENIORITY SYSTEM 
In l^ght of the recent economic cl^ate, the problem of how-to reconcile layoffs due to business conditions 

• . . -™ ^ , ' 

with the federally imposed requirements of noi^d-ibcrimination in employment has acquired increasing importance. 
In many institutions, traditionally, a "last hired, first fired" policy is in effect, either formally or infor- 
mally, and if the particular employer has \>een unionized,, the pojlacy is most, likely part of a collective bar- 
gaining agreement. In any event, if such seniority procedures operate, ^meml)ers of the discriminated-against 
groups la^st hired are going to be predominant in the^ group first fijred. Does seniority, therefore, defeat the 
^ inte^tj^of TiM-e VII? The answer to that question is complicated by the fact that Title VII, itself provides 

t»hat It shall not*be unlawful for an employer to apply different terms, ^conditions, or privileges of employment 
pursuant to a bona fide seniority system ,. prov ided that such differences are not the result of an intention to 
discriminate. * ' ^ * - ' • ^ 

The .cases that have consj^ered the problem have generally involved minorities rather than women, and 
unionized rather than nonunion environments, but the principles drawn from them would apply, if there w^re a 
'bona fide seniority system within the meaning of Title VII, to wom^n employed in those segments of a particular 

V: . ■ . » - ^ 

educational institution not actually unionized. 
i * The f;rst Title VII case *in this area arose in Louisiana in .early 1974. Pursuant to a union contract, the 

last man hired waL^ always the first to be laid off, and laid off employees v^ere placed on a recall list and re- 
fl^loyed^ as needed, in* the reverse order of the layoffs--!. e. , the most senior employee on recall' would be the 
J"irst to be re-employed. As a Result, ,all bl^cks*hired since 1965 , had b^en l^d of£, and ^t]ia fii'st 138 persons 



'on. the recall list were white. y _ 



. Under .tJtigae fact^, the trial court directed the employer^^to recaljlc^ithout laying off any incumbent em- 
ployees--enough black's to res-Sftre the rafcial percentage of the work Yorce that existed a-s of the^'date the las^ 
new empk>yee was *hired. And If future layoffs had to be made, they were to he allocated sS that the ratio of 



blacks/to whites would remain unchanged. . 

•^w months later, the first «;ase ^nvolving women arose. Female police officeri in Cleve^nd" olg^ained a 
tewjSSrary restraining 'order against tjle city, wlvich was planning'^^twc iiay*i later to lay off 89 officers, 13 ,pfi^ 
whom! would be women, because of financial problems. This, would mean that while 87 percent of the women'hired 
inX^7Z would be laid off,*oaly 42 percent of the men hired that' year would be^.laid off--even though women 
constituted only^ percent .of those hired in 1973 and onl^ 1.9 percent of the total"* pol ice force. In view of 

f ' . ^ . 

the disp'arate effect on women and the Hkelihood the pl'aintiffs would be able to show a history of d^iscrimina- 
tiQiTa^ainst female appl lcaI^ts ,^the district court ordered that those laid off be not more than 8 percent female. 
But in the first appellate. decisibn on the issue of discrimination in layoffs based on^seniority, the 
^^venth Circuit reached a result^ opposite from the"two previous cases and upheld a i'last hired, first^ fired" 
seniority system. Title VII, it. was said, mandated tliat workers of eve?> race be treated equally according to 
their earned seniority, but it did not require that a worker be granted TTttional seniority or speci^il privi- 

\ ' • ' • 

leges becau.s,e of his race: ^ ^ # ^ ^ ' ' * 



TitlQ VII speaks only to the future. Its backward gaze is found .only on ^-{^resent 
• practice which may perpetuate past discrimination. An empIo>Tneat >s<i1iority^ts^stem 

embodying the "last hired, first fired" principle does not of itself ^erpottaate past 
discrimination ., (Bmphasis supplied.) • ^ 

•Sex disclaim mat ion xn layoffs was the issue *in a 19fS Third Circuit case, where a similar "last* hired, first 

fired" policy was upheld, and where it was said that, Congress, ,in passing Title VII, had not intended that an 

automatic violation of the Act would occuV whenevar female^ere disadvantaged by reverse seniority layoffs. 



To summarize, the Third and Seventh C ircuits- have saud, in^ effect, that Title VII permits an employer to 
lay off employees pursuant to a plant-wide "last hired, )first fired" bona fide seniority system even if such a 
system perpetuated past sex-discrimmatory practices. The Fifth Circuit is about to rule, on the saine issue, and 
undoubtedly it will proceed in due course to the Supreme Court. 

tven given the holdings of the Third and Seventh Circuits, there is at p-resent rio case law on whether an^ 
informal or unwritten but c^sistently followed "last hired, first fired" seniority system (as opposed to. one ^ 
formalized by an employer-union contract or incorporated in Civil Service or similar regulations) would qualify 
as bona fide for purposes of excepting layoffs fromttSS^iscrimination charges pur§]Liant to Title VII. 



/>V , ' SEX DISCRIMmTION- JN Blt^LOYMgNt- -NEPOTISM 



It IS not uncommon for .edui^ational institutions to IjffVe rules prohibiting a husband and Wife (or similarly 
closely reIat(Jd persons^v ^91" working in tHb same department, or sometimes even in the same instit^itiojj, but no 
Title VI J education cases 'in. this area ha^i^ ^ yet been officially rep6rted since such institutions were made 
sub^jec^^-^Title VII in IQy-iVfV/ - * V . . 

In an earlier case, in 5(Hicli a female biology teacher at a public junior college challenged on- Constitu- 



tional ground,^ the action of th)>»€ollege ii\ not ^e^^iring her because of jus.t 5uch a departmental policy, and in 
whijih the appropriateness of thi^.P^lH^l^^^f^L^. .'^^ ti2^'^P.^^J^g|B&> rationale. of such -policies was^aid to be 
'that of discouraging hepo-tf s\ afltl fQy<^utisinJ jyoidmg ):he emergence of^^crpiinaxy- proy^s'7^hibit^,T>g^ per- 
sonal and professional cliqyQi^'in "ft'hjdij^lie -husbdikl^and wife woyXd- si5e^ w^lth eiLeJr "other, An<j pf eventing. ot^o ' 
spouse' frequently taking the teaj:hih& assignment -of tlit other. ♦ * . . * ' . 

^In one noi>cduLat ional Title Vll^ase^ in this i^^joa, .<> wrfian^haysng^J^iw which prohibited 

a husband and wife from working in the *sailie depa*?tifii^.- > •Shs^]i^i4ieT?n Told that-, following her mar):iage, either 
she or her husband (wlio worked iri the same ji^'^rtjnent) would Tvave "to decide which of them would transfer, take 
a leave, or resign. Neither made an electiOiK arjj she was termin^€ed.* ' r ' 

Ihe particular department operated arounJ. tne..^lt»ck, and ainplqyeis vvere always .jronce^rned with Vhaj: shift 
they might be assigned. The trial court concluded ^lat Jf a, husband and wife were efeployed in the same depart- 
menit, they would natural 1> attempt to arrange sirnilar ^p^king* scKedule'^s and, if they 'were unable Jfa do so/ this 
might have'i^n adverse effect upon their performance ^or, cause inconvenience to the company in trying to accomo- 
date them. Thus tlie poliL^ had a legitimate business purpose and there was .tfierefore no sex discrimination in 
violation af title VII. . ' \ ' - 

In a sfiate court case brought under a state Human Rights. Law, a different .result was reached under sub- 
stantiall) different .facts. The plaintiff and her husband were speech prof essors^ ^t a state university with a • 
similar nepotism rule./ A5 a result of this rule, the plaintiff had f)een deoied "term" appointments and been 
forced to take "tem]^orary" assignments since^her marriage. Because of tliese temporary appointments, she had 
been denied fringe b^fnefits and tenure rights," and wl\cn she subsequently applied, for maternity leave (a benefit 
(kccorJed to "term" appointees), her services were terminated. ■ « ^ r ' , 

The rule was struck down because in none of 27 ijepotism cases at the univei'sity had a husband been required 

-■ ' ' \ ' ■ ' " 

to accept a temporary" appointment, and because the rule had 3ometimes been wadvied when the university sought 

// 

kto attract a "star" profebsur whos-e wife also wanted to work. Under thesp.fa^ts, it was held the rule discrimi- 

natcd against women. " • 7 - » * ; ; ' 

** ' 

But because of the dearth of authorities in the Title Vll.area, it is not presently ^possi ble to make a 
judgment as to whether women \\\ education can successfully challenge similar nepotism rules (although if a ^ 
jplUintiff produced' ev idence similar to th?it produced in the state court case above, and if the^\e was no showing 
by the defendant of a legitimate business purpose similar to/that shown in the airline case above, such a 
Challenge might prevail). . - * 



Sl:f DISCRIMINATION IN EDU(!ATIQNj^li--l$!PLQYMENT 



' ' - IVhile the judicial /principles and de.c^^ions UiscusseU in previous sections all affect the employment 

'rjj^hj^ of iifomen in education, ajjd many of the cases whicli a^*e the source for these principles have arisen in an 

eUuc^itipna'l environment, this section deals exclusively with cases involving educational hiring, promotion, and 

terminati^on^ It will also &e ^en that most of these cases involve equal protection theories.^rather than Title 

- \ / ^ / 

yjj "because, .as was noted eailier, women m education did not acquire the right to invoke Title VII until 1972,, 

and the deci^ipn and Reporting: process lags far behind the actual commencement of lawsuits. • 
With certaJLn exceptions, the courts have historically tried to av6id investigating, the correctness of legl^- 



lative findings of fact (with respect, ^nost often(,to the need for *a particular enactment,). The le^slature is* 

one branch of /government, the judiciary another, and each, so the theory goes, keeps its fingers out of the y 

other's, husioess. This is mentioned ^er^, because a similar theory (though based on a different rationale) oper- 

ates.in the fzeld of education. Courts, in shoJrt, are reluctant to interfere with decisions made by educational 

bodies -in" the proper exercise of their professional functions. 
• ' * ' • 

•V An example of, this reluctance is apparent in the following case, brought under Sections 1981 and 1983 of 

- .the post-Civil W^r^Xivil K^ghts Acts by a fema\p who failed to get a job with a university as a music teacher. 

• She claimed that this failure was a result of sex discrimination, but after the university had produced evidence 

that the refusal to hire' her w^ based on personality cla^hes^ the district court said: * 

It i|> not a Courtis prerogative .to interject itself into the educational institution 
and toEequir/.such institution ta. either hire or not hire a professor. .While such an 
inst^itution Onnot; be permitted tb*refuse employment on unlawful and impermissible grounds, 
its exercise of discretion in KefUsang to hire an applicant because it is felt that such 
person could^ho^ .tiarmon'iously pj;r(arm his or her duties should not be disturbed by a court 
in an actioit of.Hb^s character., ^ ' ' ^ 

In a sirtiilar decision h/x a lower state court^*an order bf a state rtuman Relations Commission directing the 
y ? . • ' 

^full-time employment of a. fenfele. assistant profes*spr of English was overturned. Though concededly she been 
told many times she would ii^Ovtp ^et a doctorato, ti^ qual ify for full-time employment, she contended the require- 
ment was a sham intended to hide ^exMiscriminationl^ The court tool; the position that while reasonable minds * 

/ might differ as to whether the Bjiglish department ShoulVJ have such a. i^-equirement, particularly when other depart- 

/ - \ * ' ^ ' 

/ ments did not, the establishment of such a policy, was nevertheless. the prerogative of the administrative officers 

of the college. '> / , 

/ A case in the afea Of promotion, bl^ought under^Section 1983, echoes this same reluctance. The plaintiff was 

* y , - - . ^ 

an associate profes^r who had been teaching almost, twenty-fivQ years at the same^ university and had been request- 

ing appointment to fivll l^rofessor^ since 1962. Though she produced evidence of a pattern of discrimination against 

women xby her employer, the university demonstrated through testimonV that the decision not to promote her was 

based* solely on her record. The trial court explained its dismissal of her complaint in these words: 

The criteria far proiifo-tion to full professor are especially exacting * * *. The Court 
^inds that these criteria are reasonable * * * and ^hat they were reasonably applied in 
this case. * * * It is indisputed that such evaluations are necessarily judgmental, 'and 
the Court will not substitute its judgment for^tjje rational and well-considered judgment 
^ of those possessing expertise in the field. /" . ' 

ERIC- 
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In another promotion case brought under Section 1985 by a female assistant professor at the University of 
Pittsburgh, the question was raised as to whether there was sufficient "state involvement" in the private uni- 
versity's affairs to permit the bringing of this type of action (see the discussion of the post-Civil War Civil 
•Rights. Acts in the first section of this sti\dy) . _ , 

0 

It appeared that, pursuant to a Pennsylvania statute, there were state-appointed trustees on the univer- 

• ^\ 

sit>r»s governing board, the state conj^jibuted ^approximately one-third of its budget, and its bonds were exempt 
from state taxation. Although the diitrict aourt felt these f'actors did not establish the degree of state in- 
volvement necessary to invoke Sectio^'lQSS, 'in^appellate court had sufficient doubts to send the case back to 
the district court for the taking of i^dditio*na| ;^.idence on how the trustees functioned, what their tenure was, 
^ an<f" how they were paid for their services.^ Tlie appellflte court was also troubled by a provision in the saiffe 

' ' } . ■ ' ■ 

statute which provided that the university was to be. an "instrumentality" of i\ic state in its system of higher 

education. This, the court said, seemed to suggest pronounced state involvement in the university's affairs. 

The question of "state involvement" was also one, of the issues in a Section 1983 case broiight against the 

University of Pennsylvania, a state-aided institution, by a female assistant professor who alleged she had been 

denied promotion and tenure because of her sex., Here the district court enumerated five factoi's^ppropriate to 

a determination of whether a university was m fact acting under "color of state law": 

1. The degree to which it was dependent on state aid. 

• 2. The extent and intrusiveness of the state regulatory scheme. 

3. Whether the scheme connoted state approval of the activity or whether 
the assistance was merely provided to all without such connotation, 

" 4. The extent to which the university served a public function or acted as 
a surrogate for the state. 

■ • ' ' "% 

5. Whether the university had legitimate claims to recognition as a "private" 
organization in associat ional or other constitutional terms. • 

After applying these factors to the particular situation existing at the University of Pennsylvania, the 
court found the necessary degree of "state involvement" to invoke Section 1983. 

Another issue in the case was whether the plaintiff could invoke the aid of Title VII, since the alleged 
acts of discrimination had taken place prior to the 1972 inclusipn of educ^ional institutions. It was held 
she could, because the alleged acts, as well as her employment, 'SdA cont inued*>j)a5t the effective date of in- 

. '\ \\ 4^' . 

elusion, and Title VII was intended to reach continuing effects of-^.p^st discrimination well as present dis- 
cniniination. ^ * . *^ \ 

-J V 



I. 

What kind of evidence does it take to rebut a -charge of discrimination m employrtient termination (or hiring 
or promotion)? The evidence varies, naturally, but in the Title Vll case of a dean of women who alleged she had 
been terminated because of sexual bias, the allegation was rebutted by evidence of her absenteeism, t«irdiness, 
inability to deal with needs of students,^ and lack of the educational requirements needed in a reorganized stu- 
dent personnel office. 
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In anothey Title VH case, it was held that a college had not actTj unlawfully when it refused to renew 
the contract of a black counselor who had participated in illegal and disruptive occupations of the college 
president's office and who had refused to discuss standards of conduct appropriate to college employees. 

In a Title VII (and Section 1983) case in which a female college teacher sought a court order to prevent 
her apparently imminent termin&ti^, which she alleged was, the result of sex discrimination, the request was 
denied essentially because she was entitled to an administrative hearing and review by college officials be- 
fore the actual termination could become effective. In short, she had not exhausted her administrative reme- 



dies.. 

On the other hand, a woman who^i^^ been an assistant professor without tenure in a meJftcal school for 
«ipproximately fiv^e >ears successfull> sought a court order preventing her otherwise imminent termination until 
her entire Title VII action had been decided on the merits. However, she produced a mass of statistical evi- 
dence bhowing historic emplovment discrimination in the medical school between men and women, a5 well as evi- 
dence of damage to her professional reputation and impairment of her ability t9 get a job. 

The complexity of this type of problem is illustrated by a somewhat similar Title VII case arising in New 
York, where a female Ph.D. in anatomy failed in an effort to obtain a court order to prevent a university medi- 
cal center from allegedl>j demoting and then terminating her because of budgetary problems. Even though the 
plaintiff raised Jthe issue of sex discrimination by showing that the medical center, notwithstanding, the budgetary 
problems, l^d hired other professors who were male, the evidence lacked impact because she had failed to show 
a professionS4 comparison between these professors (and their experience and skills and the purposes for which 
they had been hired) and herself. 

In concluding this section on educational employment, it is also to be noted that: 

1.. Several cases at the university level have held (consistent with most other cases 
» on the subject) that an action for sex discrimination in employment cannot be 

brought under Section 1981. 

2. Two recent cases at the university level have held that an action for sex discrimi- 
nation in empTToyment , baseq on conspiracy, can be brought under Section 1985(5). 
One recent case at the same levei, but involving racial discrimination, seemingly 
rejects the legal possibility of* a conspiracy between a university and its administra- 
tive officers acting officially on its behalf. 

( 

.-3. In the related area of recruiting at this level, it has been held that only upon a 

showing of unlawful past discrimination will formal open recruiting or some other .re- 
! - ; -cruitiTig^- method be manda^ted by a court in lieu of word-of-mouyi recruiting. 
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SEX DISCRIMINATION IN EDUCATION 
/ ■ ' . • 

Previous sections of this study have been concerned with federal court decisions a'ffectmg equal employ- 
« . 

ment rights of wOmen m education. This section concerns itself with federal court decisions affecting other 
rights to equality of women in education. * 

! 

» Admissions ■ ^ ^ 

In early 1970, female students managed to gain admis^on to the all-jmale University -of Virginia at 
Charlottesville. How did they do it? 

They did it by convincing a federal court the education offered at"c|iarlottesvil le was of higher quality-- 
and also.Tiad a unique "prestige" factor--than that offered at other stat^^-supported institutions. All this, 
the argument went, denied equal educational opportunities to women and th^s offended the equal protection clause 

Later that same year, men tried and failed to gain admission to an all-female state-supported South Caro- 

4- 

Ima college. Here, though, there was no evidence to suggest there was ar^ special feature which would have 

" •• • 3 

made the college more advantageous educationally to the male plaintiffs, i ^ " 

Recently Congressmen Edwards and Waldie of Cal itornia/ brought action^ to have women admitted to the Air 



Force and Naval Academies. A district court said the refusal to admit females did not deny equal protection,/ 
m that the polic> was reasonably related to a legitimate governmental interest in preparing young men to assume 
leadership roles m combat', but an appellate court sent the case back to tjhe district court for a further in- 
vestigation of all the issues surrounding the marin/chal lenge . 

Another Kind of admissions problem arose m Boston several years ago. The plaint if fs^were^a group of 
girl students who took an examination for^ admission as seventh-grade students to l^he preSjtigious Girls Latin 
School the next fall.. Even though boy s^ who scored 120 or better out of a possible 200 points on the examination 
ttfere admitted to Boys Latin that fall,^ girls who scored between 120 and 133 were not admitted to Girls Latin. 

The differential admission standards seemingly aro^e because the Boys Latin building had a seating capacity 
for 5,000 students and the Girls Latin building had a seating capacity for 1,500 students.^ Because pf the dis- 
parity m seating capacity, 3chool officials, in evaluating the results of the examination, first determined how 
many seats w^^d be available m the Boys building. "They then counted do^wn from the top possible s/ore unti^ , 
they had acceWB a number of boys equal to the number of available seats, which thus established the cutoff of. 



120. A similar technique with reference to the number of seats available ui Girls Latin resulted in the cutoff 
of 133. 

\ 

Notwithstanding the lack of overt discriminatory intent, it was held that the use of separate standards to 
evaluate the examination results violated the equal protection clause. * 



*• 1. Apparently no one challenged the disparity between 3,000 opportunities for boys and only ^ . 
1K500 opportunities for girls to attend these prestigious, college-oriented schools. 



A similar problem (though it arose not frm seating capacities oi two buildings but rather from a school- . 
distract policy) was considered in a case involving San Francisco public schools. Girl students challenged an 
admissions policy to a ^special college-preparatory public high school, whach required girls to have a higher 
academic average than boysJ T\\c lequirement had been imposed because girls of this particular age performed, 
better than boys academically and the school district wanted an approximate balance between the sexes in the 
special {^school. The court said, however, that since the district had offered no evidence to show that^ a bal- 
ance of the sexes furthered t*he goal of a better academic education, the policy offended the equal protection 
clause. 



Athletics 




Cases alleging sex discrimination in athletics seem to fall into two categories--those in which girls de- 
sire to play in interscholast ic athletic competition djjboys' high school teams, and those in which younger 
girls desire to play on boys' kittle League baseball teams. The categories will be considered in order. 

It appeavs that all the fifty states have some kind of an organization (whose members are high schools or 
school districts operating high schools) which establishes rules governing interscholastic athletic competition^^ 
among high schools in the state. Until the recent past, many, if not all, of these organizations had rules pro- 
viding that females and males could not compete on the same team. This had two discriminatory effects: one. 
It kept girls out of interscholastic competition in many sports; two, it meant girls could not play certain 
sports even in their own high school. 

\ _ I 

Beginning in the early nineteen-seventies , individual girls, each of whom happened to be exceptional in 

her sport of interest, began to^hallenge, at about the same time, the sex-re^trijtive rules of these various 

interS'jBj^stic athletic associations. These challenges, brought on equal protection grounds, have involved 

golf, tennis, cross-country, cross-country skiing, swimming, and gymnastics, and in most cases they have been 

successful. In two situations where Ihey were not, the courts were influenced by the fact that the respective 

defendants had changed their practices so as to provide a separate competitive sports program for girls. 

Because these challenges usually involve Section 1983 of the post-Civil War Civil Rights Acts discussed 

earlier, the courts first have had to dete^^fiuTn^. whether the defendants, usually high schools and the state 

interscholastic athletic association, (1) were "persons" and ^2) acted under "calor of state law" within tHe mean 

ing of Section 1985. The courts have found no problems in either area. The defendants are "persons," at least 

for the purpose of injunctive relief, and the interscholastic athletic associations are so entwined with the publ 

schools that'any action they take is under "color of state law." . ^ * 

It has also been said that even if participation in a school athletic program iP a "privilege" rather 

than'^a fright," girls still cannot be treated differently from boys in an activity provided by the state. 'The 

-.underlying issue, m short, is not the right of'girls to play a particular sport but the r^ght of girls to be 

treated the same as boys unless there is a rational basis for treating them differently. ^ 



The following general principles e^ierge from the decided cases: , • 

!♦ The various court decisions have so far been restricted in their application to 
noncontact- sports, and some courts have plainly indicated they would rule other- 
* wise in the case of contact sports. 

2. The various court decisions come from cases in which the female plaintiffs are 
usually exceptional athletes. Some Qourts have limited their decisions to that 
particular factual situation; others have been less restri*ctive; one court, m 
. ^ fact, approved an injunction enjoining the Michigan interscholastic athletic 
association from preventing any girls in Michigan from participating fully in 
noncontact varsity interscholastic athletics because of their sex. 

♦ 3. Even with respect to noncontact sports, there'' is as yet little judicial opinion 
on the question, sure to become more important as time passes, of whether "sepa- 
rate but equal" facilities for girls would satisfy constitutional requirements. 
^At least two courts, however, have ^implied such facilities would be proper. 

,* 

The' "Little League" cases, involving girls from eight to twelve who have been excluded from playing on 
League baseball teams by Little League rules, have also generally been brought under 'Section 1983 and there- 
fore require an initial determination of whether the local Little League (or its homegrown equivalent), usually 
a private nonprofit corporation, is -acting under ^"color of statue law." In one case, now on appeal, there was 
found to be sufficient state action when the baseball diamonds utilized by the local Little League were owned 
by the city, adherence by the city to the League '6 speciTications for such fields was primarily for the benefit 
of t}ie League, and the general public was often precluded from utilising these facilities as a 'result of the 
heavy schedule engaged in by the League. But the court a^so took the position thai baseball was a contact sport 
in which the "contacts" were sometimes violent. Accordingly, it found that the rule excluding girls was based 
on a gpal of sdfety and was therefore reasonable. 

* An opposite result on the question of .special danger to girls was recently reached by <x New Jersey state 
Lourt, where it was^sa^d that exp^ert testimony presented to a staVe civil rights agency on boys' and girls' 
anatomies, reaction times, and maturation permitted tlie agenuy to have found as -a fact that girls of irge.s eight 
to twelve were not subject to materiajlly greater hazards 6f injury while playing baseball than hoys of the same 
age group! 

It IS also to' be noted that the pareht Little League organization, which in the past has disciplined local 
affiliates for permitting girl* to play on League teams, is a federally c'hartered corporation. In late DcLcmber 
of 1974, Congress amended its charter to open .t1ie League to girls. In law, nothing is certain, •but it seems 
likely this congressional action will disp9se of most Little League litigation. 

* Rules Affecting Students • 



Rules excluding unwed mothers of school age from attending public high sdrools have been .-»ut. ^essful ly ' 
challenged under Section 1983. ' * ' ♦ 

• ■/ 

~lo the argument that the presence of unwed motliers in \ho schools would be 'i bad influence on other stu- 
dents, the courts have replied that school boards do indeed bave the right to exclude a student if hej presence 
would taint the education process, but that they cannot do this. without conducting, a thorougli hearing at which ^ 
the student must have an opportunity to -show hor qualifications for remaining in school. 
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Qualified exclusion for pregnancy has also been faulted. In on^e__Section 1983 case, the plaintiff was a 
^pregnant unmarried high school senior who was told^she had to stop attending regular classes--though she was 
also told she could use the 1 irbfa ry aft c ^ ormal school hburs, participate in senior activities, obtain tu- 
toring at -^i^ cost, and take e^xaminat ion/' perio<];.cal b/.^ 

The hearing for a court order to rJverse decisioKs llTuWfttf^ nicely the kind of testimony a 

plaintiff in such a situation should present. First the student's physician testified she was in excellent 
health to attend school. Another doctor testified that exclusion would cause her mgntal anguish which would 
affect the course of her pregnancy. A ps'ychiatr ist expressed the opinion that young girls in the plaintiff's 
position who were required to absent themselves f^om school became depressed, and that this depression would 
have an adverse effect ;on the child. A social worker testified it was better to give the individual girl a 
choice of whether to remain in class or have priVate instruction after r>egular sgl^ol hours. The final touch 
of impressive expert testimon> came from the chairman of the Guidance Program of the Harvard Graduate School 
of Education, who said the program the school officials had established for after-hours instruction was not 
educationally the equivalent of reg^ilar class attendance. 

Not surprisingly, the court order was granted.*^ 

Allegedly discriminatory on-campus residence rules hive also been challenged on equal protection grounds. 

,\ 

Thus, a college's requirement that all unmarried women srtudents under 21 not living with^their parents or a 

/ . ' , 

close relative reside on-campus could not be sustained when the sole reason. for the rule was the college's own 

* 

need to meet financial obligations arising out of the construction of dormitories. 

♦ 

In a case involving a col lege ' s'cujfew regulation^, the female student who brought suit on equal protection 

<» ^ 

•grounds was less successful. The regulations in question rcCjuired certain women students but no male students 

. to be in thei.r dormitories by prescribed but shifting times (depending on tj^ da> of the week). In upholding 

/ * " 
the regulat ionS?*j*a Inst the claim of discrimination- based on sex, an appeljate court said that the different 



class if ijcat ion ^^r female -students Was^.justifiable on groivnds of safety, ivomen, the court felt, were more 
likely to be attackeH/lSter at ^ight and were physically less capable of defending themselves than men. 
J Fin^il Ly , a iesid«ncy\;ule "for college tuition purposes, m which a female marridd student i.^ presumed to 

have the domicilfe'of her husb^id (thus sometimes losing eligibility for reduced tuition), may deny equil pro- 
tection if married women' con&t itirbe ^the only group whose classification for such tuition purposes is tied to 

. . ■ •'- ' X ■ J 

the classification of someone else^ 



In "a case not directly involving sex discrimination, the exclusion of a sixteen-year-old 
girl from participation in many extracurricular, activities simply because she was a 
divorcee W£^. held to be a denial of equal protection. It has also been held improJ)er 
to exclude married students from such participation. x 



■0 
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EXECUTIVE ORDER NO. 11246 



Executive Order No. 11246, as amended by Executive Order No. 11375, requires government contractors, 
subcontractors, or contractors working on ^federally assisted construction projects not to discriminate on the 
basis of sex, to take affirmative action^ to remedy the effects of past sex discrimination, and to counteract 
sex-discrimjnatory barriers to equal employment opportuoity. Regulations apply the Order to contractors and 
subcontractors holding co'ntracts f(ftr more"" than $10,000. 

If an educational institution, foV example, has a federal contract, the Order reaches (and theoretically 
protects) all employees of the institution, not merely those doing the contract wprk or physically located 
in the facilities where the work is done. Administrative reviews to determine whether the educational insti- 
tution is actually in compliance with the requirements of the Order may be initiated by the concerned federal 
agency or by the employee affected. In appropriate circumstances, the institution* s fejjeral contract can be 
terminated or sospended for noncompliance. . 

In 1969 the Women's Equity Action League initiated the 'strategy of filing formal complaints, with the 
'Department of Health, Education and Wel-fare in cases where it felt educational institutions holding federal 
•contracts i^'ere in violation of the Order. ^And in Novembery^74 , the League, joined \>y the National Organi- 
zatton for Women and other women's groups, filed suit against HEW and the Department of Labor, alleging, 
among other things, a governmental pattern of nonenforcement of the requirements of the Executive Order as 
they applied to educational institutions. » 



The courts have said that Executive Order No. 11246 is a proper exercise of presidential power, that it 

possesses the forte of statutory law, and that it has not been preempted by Title VII. It has been said, 

\. > 

too, that the mere fact the Executive Order might force an educational institution to adopt certain hiring 
and promotion goals for women (to the f)ossible detriment of men) does not, violate that part of Title VII 
making it an unlawful employment practice not to hire or promote a particular individual because o^^ that 
individual *s sex. 

In other words, the use of "goals" in affirmative acti^ programs undertaken to correct past discrim- 
ination against women are permissTible pursuant to the Order. But when the corrective action by the 
instit-ution moves from the use of "goals" to the use of "quotas" in, for example, hiring, the courts are 
far less easy. Some courts have opposed any kind of imposed quota hirin^^^^s^;^^m, wh.ile others, in special 
circumstances, have permitted the use of "one-time-only" preferences to correct imbalances caused by past 
idiscrimination. ' ^ 

' ■ ^ - K 

V 

One problem inherent in Executive Order No. 11246 is that once an employee or appl i^can^for employinent 

has filed a complaint with the appropriate federal agency (HEW in the case of educational institutions), 
he or«fiShe has no control over the praceedings. 
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From time to time, aggnpveJ individuals have challenged this part of the Order's^ operation, but without 
noticeable success. ri)Ore'?is, for example, a principle m general contract law which sometimes permits a 
pei'sort not directly invpH' ad in a contractual situation but who is intended b>^the contracting parties to 
reap certain benefits from, the cuntra^t to bue to enforce it on the theoi'x that person is a "third-party 
beneficiary.."" But efforts by aggrieved individuals to enforce "third-party beneficiary" claims under the 
Executiv;^ Order against the contractor it5elf--for example, against an educational institution with a 
federal contt?ict--havc beea rejected. , s ^ ^ 

At the same time, some decisions have suggested that individuals aggrieved by a contractor's failure ^ 
to comply with the requirements of the Order can obtain a judgment in the nature of mandamus against the 
federal offuials charged with enforcement. Other courts have added the qualification that the aggrieved 
individual must first exhaust the available administra-tive remedies. In the case of a woman in education, 
this would mean she would first have to initiate and pursue an appropriate complaint with Hf.W. 

And recently it has been said that if an aggrieved individual has in fact exhausted all available 
administrative remedies provided b> the Lxecutive Order, he or she than has standing to maintain an action 
against the employer directly. • 



1. Mandamus is a legal word of art used to describe a court order requiring a government 
official to perform an act belonging to his public, official, or so-called mmisteria 
duties, 
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The manager of the* Western Division of defendant,* ' 

* * * when warned * * of the immjlnence of passag*e in * 
Congress of the Equal Pay. Act df 19^3, remarked, "The 

Congress would never pass such a foolish law as that." , 

This "foolish" law is now before the?* Court fot inter- 
jJretation * * *. The case for the plaintiff was presented 
by a feminine attorney of the Department of Labor, 'resisted 
by a masculine^ attorney of the Nevada Bar, and considered'' 
by a Judge who, for the purposes of this case at least, must 
be sexless, a possibility not apparent when the oath of 
office was taken and one which may bespeak t;he appointment 
of older judges. - * * 

From the opiiV-on of* Thompson, J., in Wir^z«v. Basic 
Incorporated , the first case (1966) decided under 
the Equal Pay Act T » 



f 

THE EQUAL PAY ACT . . ' ^ ^ . 

Since at* least 1945, there have been periodic attempts to enact federal legislation providing that women 
must receive the same pay a§ men for the same kind of 'work. For varying reasons, these different attempts floun- 
dered--until J963, when Congresst passed the Equal Pay Act. i 

The coverage of the Equal Pay Act (hereafter referred to*as the EPA) is defined m highly technical statutory 

language replete with references to/an employee's connection wi4:h "commerce," but for practical purposes here it 

can be saicl the EPA applies to almost every kind of educational institution. However, unJtil 1972 it did not 

cover individuals employed "in a bona fide executive, administrative, *or professional capacity." As a result, 

the existing judicial precedents have developed from cases involving women employees who are generally at the 

r 

lower end of the wage scale. Many of these principles remain \a*lid for women -employed in executive, administrative, 
or professional capacities, but new principles applicable to the special complexities of this type of employment 
are sure to emerge as cases now in the courts reach the decision stage. 

The EPA provides m .substance that an employer must not pay different wages to employees of opposite sexes 
m the same "establishment" for "equal work on jobs th*e performar|ce of which requires equal skill, effoi*t, and 
rcfsponsib'ility, and which are performed under similar w^orking conditions." * 

On the surface, this* language seems straightforward enough, but lawyers,, in lawyerly fashion, have success- 
fully challenged, tested, ari^d argued the meaning of each operative word--"establishment," "equjrl work," "equal, 
skill," "equal effort," and so on--with the result that the decided cases are filled with 4^arn©d and often con- 
fusing explanations of what these wOrds, so innocuous in everyday English, really mean in the special world of 
legal oratory. ^ ^ ' f ' " 

To complicate matters further, the EPA provides thfit pay does« not have to be equal where it is made pursuant 
to ."{ij,a seniority sj'stem, (ii)-.a merit system; (aii) a system which measures earnings by quantity or quality 
of production, or ,(ivj a differential based on a^BAthcr factor other than. sex." (Only lawyers cou^d devise a 



n sw, ' 



, phrase as arcane as "any othef factor other than s»," and as might be expected, litigants' attorneys have had 
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a field day with it. ) 

Finally, the EPA provides that an employer paying a wage in^conflict with the law's requirements must not ^ 
reduce the wage of an employee in Qrder,rto bring itself into compliance. That is, if women are, receiving les3 
than men, the employer cannot lower* men's wages, it mimt increase woinen's wages. * - * ' 

An.,aggrieved employee has the, right to sup the employQ.r and can ask fof, among other things, baLJ^^ay and 
liquidated^ damages. The Secretary of Labor can also bring an act ^^n to recover back wages or he can ask for an^ I 
injunction, but once the Secretary sues, the employee's rig,ht to do so is terminated. • % 

It should also be kept m mind that one part of Title VII exempts differences in compensation authorized 
by the EPA. ^ . - ' ' ^ 

JVith 0*11 the above as a general introduction, and witli 'the promise of more confusion to come, it is possible 
to consider the decided cases. ' ^ . 

The EPA, one court has 5^aid, was intended as a broad charter of women's rights in the. economic field, which 
sought t^o overcome tlie age-old belief in women's inferiority and to eliminate the depressing effects on living 
standards of reduced wages for female workers and the economic and social Consequences that flow from it, ^ 

In accoi;dante with this remedial philosophy, it was said in a 1975 case involving a challenge to a. salary 
equalizataon formula by which sa^laries of female faculty members and admimstrative employees the University » 
of Nebraska were adjusted to bring them more into line with thos^ of tJale employees, th^it the fact a formula fpr 
adjusting salaries was not applied to male employees did not violate the IJ-A in the absence of ^iny evidence males 
were actuaUy being paid less than their female counterpdrts . ^ ^ 

The Supreme Court has recent ly^said that in an EPA cdse, the plaintiff has the burden of proving the employer 

v» / ' ' ' ' ' * ' . . ' 

pays diffei^ent: waJes*to employees of opposite sexes "for equal work on jobs the performance of which requires f 

equal skill, effort, and responsibility, and which are performed under similar w^irknig conditaons" in the sam6- 

establishment. Once the plaintiff has carried thVs bi^^n, the burden shifts to the employer to show the^dif- 

•ferential is justified by a seniority system^ a merit sysle^m, a system which measures eamii)gs by quantity or 

quality of production, oV any other factor other than sex. 

These various burdens wH l\^tr-l^ eJcamined in order. /** 
if . 

, Equal Work 

For the first few yeai^s of Uhe 'Sl^^here was uncertainty ^as to whether j^ts^ legislative history required 

Jthcternf "equal work" to be treated as XheVqi^iValent of "identical work." But in 19^0, the jiidicial principle 

was firmly established that the compared jobs need not be identical but only "substantially equal." But the * 

degree of equality is diffi'cult to define.'' One court has said: f 

While the standard of equality is clearly higher than mere comparability" lower 
than absolute identity, there remains an area equality under, the Act the metes and 
bounds of which are still indefinite. * * * Like many other legaU concejJts , that of 
equality under the Equal Pay Act is susceptible of definition only by contextual study. * »' 

I . • • 

In other words, the court is saying, the definition of "equal work" depends tq^a great extent on the f^cts 
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of the' pat'ticular case. Nevertheless, the courts generally agree on these points: '* V 

1. IVhile small differences m job requirements can easily be made, they make no real ^^ 
difference where the work is substantially the same. • 

2, The EPA does not authorize courts to equalize wages merely because two substantially' 
' different jobs are worth the same monetarily to the educational institution. 

' . ' * ' / 

5, Jobs can have different titles and still' t)e substantially equal, but two jobs a^ not 
* necessarily equal because they have the same title. ' . 

4. The controlling factor is job content, "nit^^in educational institution's job 
description. 

5. Where jobs are substantial ly eqUal , ^differences in subsidiary tasks do not render 
them unequal, in the absence^! evidence showing that the subsidiary tasks requi're 
significantly greater skill, effort, 'and res]()orisibi 1 ity . 



^ 6. *A jobfperformed 5y women during the day at an educational, institution which is sub- 
stantially equal to a lob performed by men at night must have the same base pay 
♦ (though extra pay can be added to base pay for "ftight work as long as it is open to 

*both men and, women). . ^* 

Illustrativ^of these general concepts is a 'recent case in which'a school district employed a female as a 

teacher and a girls* ^softbal 1 coach, and a male as a teacher and boys' softball coach. Both had no particular 

experience m coaching, but the male was paid one-third more. The duties of both codchbs consisted of recruit- 

mg and supervising teams, accounting, for. ecjuipme^nt and uniforms, and arranging schedules of practice and 

outside games. Thjere was a violation of the EPA, the court said, because: • 

There may exist incidental differences m the jobs ^erfoirmed by the male and female 
but such'dif fe^rences are inconsequential and are not perfoi^ned during any substantial 
period of time, nor do they require greater expen<iiture of skill, effort and/or 
responsibility. * - > - 

\ 



Equal Skill • ^ • ^ 

The administrative tnjterpretaijion of "equal ski IV provides that skill includeb such factorb as experience, 
training, education, and ability, ,and must be measured in terms of the performance requirementb of the job, 
furthermore, pobsesbion of a skill not needed to meet the requirements oT the job cannot bx, *.wnbidcred in making 
a determination regarding equality of ^kiU. 

In a case laaplving male and female custodians, it was held that the skijl required by male custodians 
for the operation of floor buffers and similar devices and the skill required by female custodians, for defining 
.Venetian blinds with tools were "equal." Thus, even if the duties are different, thejre can still l?e equal skill 

/ ~ • _ 

if th£ two jobs are fundr^iT.cntally similar. 




^^^J^ Even where special skills are required, a pay differential' is not justified if this part o^/the job requires 
an insi^ni'f leant amount of time. And rf a differential is justified, it should be applied only to the identifi^ 
able pvTi^od, dulling Vhich the special skills are^ employed. 



Equal Effort ^ " ' - ' 

"Equal effort" includes mental as well as physical exfertion, and to justify a di'ffejrential' it must be shown 
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O hat the more highly paid job (1) requires extra effort, ff^^onjmes a s igni fican^ amount of the time of all 



those whose pay differentials are to be jusitif.ied in terms of it, and (3) is of economic value comntensurate with 
the pay differential. > r. 

*♦ Many cases ha,ve considered the "equal . effort" qi^stion.in comparisons between the job^ of male and female 

. ^ * . " ^ . : 

custodians employed by educational institutions. In one representative case, it was said: , 

• ' ' ' / ' ■ ' i . :t ' • : 

* The additional duties pefformed by (male) custodiaij^, including climbing high^ ladder^, ^ : 

working on scaffolding,^ oper,ating floor scrubbing and buffing machines * * * do^not v|*' ' 
require a degree of skill, effort and responsibility which differs m an apprec?.able w^^ ^ 
■ ^ from that required of the matron custodians H'n the perfiprmahce of their rout,ine _dut^ies . , 

Moreover, these additional ;Suties performed b^ the custodians occupy only an insubstantial 
amount of each c"ustodian's time. . ' :- 

Equal Responsibility ^' , ^ "'^^ " " 

"nquai responsibility" deals with the degree of accountability required in the performance ot the job* 
In a case xnvoWing a retail store, a wage differential was held n©t 'improper *where one maLc department 
head, in addition to the responsibilities he had in common with women dep^iftment heads, was aXso in charge of 
the warehouse and home delivery. ^ » ' • 

In a case involving a h^wV ^ a wage differential was not improper whettp the duties qf a male exchange teller 
were such that his errors could not be easily corrected in the internal operation of the bank, while those of a 
female note teller could be. In addit^ion, eve*n whcK'a note teller temporarily took on the duties of an exchange 
teller, thQ particular exchange teller was not relieved of accountalnlity and responsibility* 

Differences in the degree of supervision- exercised* over "male and female employ<ies in jobs otherwire the 
same, or differences m tlie degree of supervision they -exercise , can also justify wage differentials. 



S im 1 1 ar jVo rk i n g Conc^l 1 1 on s ' - . * ^ 

Hiere is nO yiolatien of the iJ'A if othenvi.se equal jobs are» performed under dibbin nlar work ;ng ^j^dit log 

rhc Sitprem^ Court has held that a man working at nii,u^ and doing the same work a^a, woman >^orkiug '•^u^^^ the 

day does not f>ave vdi f ferent "working con^tions"^ within the meaning of the EPA, 

The woi;^ "similar," the courts have said, is^iess exacting than the\ord "equal, ' and work 

essentiafl./ the same surroiindingsvm^ not justify a differential based on \^^ssjjB4^rity" of working condiit^^Jip^^ 

Work per^nmed by male and female custodians injjifferent parts of a school ttwilding, for example, doe^^o't '^^iV'i 

constitute dissimilar working conditions. And in lease involving a Sears Roebuck store, it was s^id tftfer^ere 

fact/ jobs are in different departments of an establishment does not necessarily mean they are perform^/\fni^^ 

dissimilar working conditions. ' ^ \' 

^ / \ 

« 

7 

/ ■ • ' ' • . ' 

The Same Establishment . 



This IS an area of special concern to women in education, particularly those working for a school system 

or for a university wi th^autonomous administrative divisions in different buildings on the same campus Qjt^ow" , 

dif|^jBrent campuses in the satne community, or with scattered campuses throughout an entire stape,,^ 

The Supreme Court has said the word "establishment," as used in the Fair Labor Standards Act, of which the 
l:\ * i 

i ' 



• ■ ' • • •■ J ■ ■ ' ■ ■/ ' . 

EPA is a part, means a "distinct physical place of business" rather than "an entire business or enterprise." ^ ^ 
. ^ . . . ' ' . ; 

Thus, a unit store m a chain store 5/stem would constitute the "establishment," but not the individual ^. . 

; • ♦ * ' , - 

departments within the store. ; , « / 

However, a court which was called cm to decide whether a comparison between the wages, or a male in one 

; ' * • :/ • ; ; - ^ ' ; 

/college buj,lding and those of, females iu. other col^e^ S6ildings on the same campus was proper concluded it was 

•* ' ' ' ' . 

{ because : . . *.*.*••»•. 

[ ; • , ^ : ' - L . ' 

, . ' The defendant college is (Constituted iqf numerous classroom, research, administration 

^ * and residence buildings locfetefd on a tt;hirty-acre campus in a rural community in-nves^tern 

; Pennsylvania. D^fenda^t olecjriy regards itself as a smglQ integrated operation maintain- 

^ , mg centralized administr^t|iYe^ bookkeeping and personnel offices. Employees anc^ students 

work and utilize ♦all ot dprep^snt's facilities as if the confines of the campus set tlie 
o.Ut^Hde boundry fsic) pf large building or distinct physical place of business . (Emphasis 
; supplied.) • \ ': ] T 

And. although the concept o^ ,the V^un^ 'establishment" ^as not an explicit issue m the^ University of 
.^bjaska case mentioned earlier m this section, comparisons of salaries of male and female faculty members^ 
^and a^lmioistrdtive employees were apparently made '1;)^ using the universit)^ 's system-wide job-classification data 

on three differejit campuses and at a county experimental station connected with the College of Agriculture. 

' . ' - > I * 

.(TTu? IS not to say, however, that different campuses do represent the same establisl^faent . ) 

r *It has also been held that job* and pay comparisons between male and female custodians throughout* a school 

.. •- ~ - ■• / • • ■ / 

.district .consisting of 55 schools -and an administration building were proper because tl\e school board itself 

• "-^ ' • " " ^ . ' ' • / ■ ■' 

vi^Ve^^s^ employee as working within one integrated school -system. // 



Af f irinative ^Defenses • * ^ 

Even though!^ plaintiff has proven all the elements reg^ired to establish ,a violation of tlie EPA, there is 

'r- 

nevertheless no violation if it can be shown^the difference m payments to. men and women was made pursuant to 
(x) a seniority system, (ii) a merit system, (iii) a system which measure^yeg^mings by quantity or- quality of 
'production, or (iv) a differential based on any other factor other than S^x. 

iJnder these exceptions, a de facto (as opposed to a. formalized) ^eniJbrity system has been held To justify 

higher payments to a male Xired two years beTore the female complainant./ 

^ * . i . ^' . . 

With respect to metit systems m general., it, was said in one case [that the question of whether a university 

violated the EPA by systematically discriminating, against female facuLty member^ regarding their pay solely on 

the basis of sex or whether the*plaintiff 's teaching job was withm ifs exceptions because the pay of, full, as- 

sociate, and assistant professors was based on merit and the qualityfof their work products, involved material . . 

issues of fac^t, making it improper to grant ^ sunlraar^^ judgment. */ " ^'^l/ ' 



But where an educational mstitui 
which employees are better and where wi 



ion has oniy'^eneral guidelines and no specific criteria for detfertining , 

V : ■.•,7 ■ ; " > !i< 

itf\in a sfrlary range an empl«6yee should be paid, and merit raises have not 
been given- to female employees, and the crpe|-^tlJ>h~of^Tn<JnitTerit system has never been communicated to the involved 

" ' ^ ^ ^» 'I ♦ '/ ' 

employees, it will not justify a di fferentibli ' tj * *\ ^ . 

However?, court approval his b^en given .^jmci-it system m which officers and„direct;o3rs of the defendant employe 

-eld quarterly meetings for the purpose of eviluating employees and officers in charge of the various departments ^ 



• . , . " . ■ ■ ^ ■ : 

of the business expressed their views as to the competence, interest, and value to /ttie employer of tjie. employees 
in que$tion. • : ' . 

Nevertheless, an educational institution cannot consistently hire women at a lower starting wage and then 
be immune to an EPA action because some women, after long periods of service, ultimately reach higher salary 

> 

• levels than men subsequently hired. To condone such a practice, one court has said, would permit widespread 
discrimination against women as a group, either automatically through general periodical increments added to a 
discriminatory starting salary, or cfeliberately through the selection of a few women for favorable treatmervt or 
a few jjien for unfavorable treatment. 

IVhere there is a bona fide seniority or merit system but the startling wage is* discriminatory , the seniority 
or merit system is not invalidated. Rather, the starting wage for affected. employees has to be retroactively ad- 
justed. 

The fourth EPA exception, that of the payment of a differential ba'^ed "on any other factor other than sex," 

♦ / 
has, by its very nature as a catch-all, generated the most litiga^on. 

Under appropriate circumstances, prior work experience and superior formal education can be a "factor other 
than sex." But the employer has to show that the prior experience or the superior formal education is relevant 
to the job in question. . ♦ 

Higher employment costs for women as a group than for men as a group (with respect to unemployment compensa- 
tion, workmen's compensation, and accident and health insurance) are not a "factor other than sex." Nor is the 
fact women have a weaker bargaining position in the marketplace. ^ 

\ 

On the other hand, there. has been judicial rejection of a narrow construction urged by the Department of 
Labor, namely, that a "factor other than sex" must always be a factor directly related to job performance or 
typically used in setting wage rates. ^ 

Many of the "factor other than sex" cases involve employer training programs, which if bona fide an<i applied 
regardless of sex, can in appropriate circumstances justify unequal pay. But the courts examin'^^^^.the programs 
^ closely and tend *to reject them if they are too unstructured. .i 

• ' ' f:^ 



Reconciliation of the EPA and Title . V.I I ^ . •. . ^ 



• 1 



The two acts, the cpurts^ have saa^l, cover the'subjeqt matter (namely, compensation), and therefore the EPA 
must not 



be construed' in fetAaJr that would, because of the exemption given in one part of Title VII for compensa- 

tion differentials a^tJiorj^ze^i by the EPA> undermine Title VII as ^a whole. The tail, in shoVt, must not be allowe 

• " - i , 

to wag the ddg, ' ' " , * 

^. " ^ ^ ' ^ 

Furthermore, Title VII rights are independent of rights created by other btaLutes, such as the EPA, ,and 

wher^ remedies overlap, a plaintiff tnay s(?Xect the averse of relief that seems most appropriate. 

» < ' * • % ' ♦ ' ' J 

■ • ■•■ \\ ■ -'a ■ ' ■ i'- ■ 

^ In conclusion, it caTinot^|)e emphasized to,o strongly that the very special problems faced by*^>romen xn educa- 

te . ' ^\ ' . . , . 

Y^^Lon^ when they invo);c the EPA-^-problems , for example, inherent in^te way academic employees in.Jiigher education 
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are hired anj promoted, or problems concerning the appropriateness of job and pa> comparisons between differei?t 
qoUege divisions or university campuses- -have not been judicially resolved because employees m bona fide execu- 
tive, administrative, or professional capacities so recently came within its purview. 
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TITLE IX OH THb EDUCATION ^VMENDMENTS OF 1972 \ 



Title IX provides' m part that no person shall, on the basis of sex, be subjected to discrimination 
under any education program receiving* federal financial assistance. 

With respect to admissions, however. Title IX appl|e.s only to institutions of vocationaJ^education , 
professional education, graduate higher education, and to public institutions af undergraduate higher 
education. (One-sex institutions changing to tuo-sex institutions have grace periods not material here, 
and traditionally one-sex public undergraduate l^istitutions do not have to change present admission 
policies.) 

Title IX also exempts trom its operation certain religious, military, qfind merchant marine ^educational 
institutions. Jk ^ * 

An amendment aSfthe en4 of 1974 also exempted the membership pra-ctices of certain sjf«dent social fraternities 
and sororities, as well as those of such organisations a» the YWCA, YMCA, Girl Scouts, and. Boy Scouts. 

Regrettably, it has to be said that as of the time this study was in preparation, there were no officially 
reported cases dealing with this important legislative addition to the equal rights of women in education. This' 
absence of cases is due m part to a delay m issuance of guidelines oy the Department of Health, Education and 
Welfare, in part to the normal delay between the initiation of a case and its decision on the merits, and in 
part, probably, to uncertainty as to whether aggrieved individuals have a private right" to sue under Title IX. 

However, Title IX is .generally considered to be modeled on Title VI of the Civil Rights Act of 1964, which 
prohibits discrimination because of race, color, or national origin in any program receiving federal financial 
assistance, and it has hci^n held that individuals aggrieved under Title VI do have such a right. 

It has also been held under' Title VI that its provisions for a termination of funding where discrimination 
IS found to exist permit termination where federal funds "are administered in a discriminatory manner, or if the/ 
support a program w hich is infected by a discriminatory environment * * (Emphasis supplied.) But if a 

particular program receiving such funding is insulated from the discrimination found to exist in some other 
federally funded program operated by the same institution, termination is not automatically :iustified on a 
theory of "guilt by association." 

I This seeming restriction on termination of funding, however, does not necessarily mean that the broad i)ro- 
hibition on discrimination m Title VI (and by analogy, in Title IX) is similarly restricted to only those 
federally funded programs m which discrimination has been found«.to exist. It can be argued, in fact, that the 
broad prohibition extends to the overall education program offered by the beneficiary of federal financial 

assistance. ^ , 

It IS to be noted, also, that the previously, mentioned 1974 suit Brought by the Women's Equity Action 

League, the National Organization for Women, and other women's groups against HEW art^d the Department of Labor 

t 

mder Executive Order No. 11246 also invokes Title IX. Similar though not as sweeping suits have been 



instituted elsewhere. 

f ' €0 , 
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COMPREHENglVE HEALTH NIANPOIVER TRAINING ACT OF 1971 
AND NURSE TRAINING ACT OF 1971 



These 3Cts, among other things, amend Title VII and Title VIII o,f the Public Health Service Act of 1944, 

as amended, by prohibiting the Department of Health, Education and Welf^ire from making grants, loan guarantees, 

or interest subsidy payments to any medical or* similar health-training school unless the application for such 

federal assistance contains satisfactory assurances the school will not discriminate^ on the basis of sex in 

t 

the admission of individuals to its training programs. 

There appear to be no officially reported cases involving these two laws, although they too are involved 
in the s;ii\brought by the^women's groups mentioned previously. ^ 



Notes tc Partol 



The two epigraphs on the title page 'come respectively from Page 74, Flexner, Century of Struggle , Harvard 
University Press, 1959, and Pages 307-'9 Gurko, Thje ladies of Seneca Falls^ Macmillan, 1974. 

The de Tocqueville epigraph at^ the beginning of Tbe^Flowering of Romantic Paternalism comes from Page 977, 
Democracy in America , edited by J. P. Mayer and Max lem^r. Harper and Row, 1966. 
s 

t j^* The Ashley Montagu quotation in the first section comes from Page 181, Man's Most Dangerous Myth: The 
Faj^lacy yf^ce , 4th Ed., World Publishing Co., 196^ 

The quotations from Congressman Celler and Congresswoman Green come from Pages' 2578 and 2581, respectively, 
of no Cojigressional Record (1964). 

The epigraph at the beginning of Sex Discrimination in Employment--Hiring , Promotion, and Transfer comes 
from Page 541, Sail'er In n, Inc. v. Kirby , 485 P. 2d 529 (Cal . 1971). 

The epigraph at the beginning of Sex Discrimination in Employment--Maternity and Pregnane; Policies comes 

from Pages 422-3, Turner v. Department of Employment Security ;. P. 2d , 10 FEP Cases 422 (Utah 1975). 

\ - • 

The epigraph at the beginning of The Equal Pay Act comes from Page 787, Wiftz v. Basic Incorporated , 256 
F. Supp. 786 (Nev. 1966). ' . ^. " ' 
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QUICK REFERENCE SUMMARY. (I) 



Equal Protection Clause and Section 1985 ' 

Prohibition on all sex discrimination in education if "state action " involved. 

Plaintiff must show alleged disparate treatment between men and women is b^/s^d on arbitrary system 
of classification. Plaintiff fails if court finds classification reasonable, not arbitrary, and that 
it rests on some ground of difference hav.ing fair and substantial relation to object of classification. 
But court does not have to accept at face value defendant's assertions of benign, noninvidious purpose 
in system of classification. Archaic and overbroad generalizations about women as a class will therefore 
be ''rejected. 



Section 1981 



Question of whether section prohibits sex discrimination is speculative at this time. But if it 
does, "§tate action" not required. ** • 



•■■ S5rttmM9$5(5) " • • 

f 

- ! Does not require "staTe action" in case of private conspiracies aimed at iayidiously discriminatory 
.-.J-^epr ivat ion of equal rights secured to all by law. But there must be some racial, or perhaps otherwise 
^ ^ ^'vjass-based, invidiousl> discriminatory animus beh ind th e^conspirators ' action. Supreme Cour.t has not 
" " -yet ruled on whether sex discrimination would be such a'"cTass-based animus. Several lower courts have 
-said sex- discrimination (at least in area of employment) does qualify. , ; 



Title VII ' . \ .> 

, (_J 

Prohibit i on on sex discrimination in educational employment. ^Jl^is includes prohibit lorjA-on all seem- 
ingly neutral employment practices that have prac^cal effect of fr^^ezing status quo ^of prior discriminatory 
practices--unless such practices can be justified by business ne'cesSlty. But the phrase "business 
necessity; means there must be an overriding business purpose^such th^t the p,rajctice is netessary to the 
safe and efficient operation of the institution. \ - t 

Sex discrimination also permitted if sex a bona fide occupational qualification reaspnifily Accessary 
to normal operation of educational employer. But exception is narrowly construed and employe la must show 
It has factual basis for believing that all or substantially all womeij are unable to perform the particular 
job. And the phrase "reasonably necessary" means discrimination on basis of sex valid only whfen i^s^sence 
of employer* s operation v^ould be undermined by not hiring members of one sex exclusively. \^ ^-^ 

* ' ' - , . ^ 

Employment practices possibly otherwise discriminatory also permitted pursuant -to bona fidi^> ^^eiiiority 
or merit system, o'r when employees work in different locations, provided such practices not result,-6f 
intention to discrimina^te. because of sex'., Differences in compensation also permissible if autho^iz-ed by 
Equal Pay Act . . - 

Employer cannot escape mandate Title VII by coTiibining sex with another factor, such as o^renthood^ 
age, height, etc., for purposes of employment unless same factor applied to males. ^ 

Most state protective laws invalid to extent they conflict with /Title VII,' ' ^ ' 



Hiring and promotion practices not shown to be authori<atively related to job 'performance generally 
invalid if they^ result in discrimination against women.. Educational employers giust have defined criteria 
for hiring and promotion. , < ' . ^\ 



Stereotypes about women as class forbidden. Each woman must be judged individually. 



Specifi c Areas of Sex Di scrim ination t^?! - * A 

Mandatory maternity leave policies at fixed times during pregnancy (unless affecting only ^^st. few 
weeks of pregnancy and medically ^vid otherwise properly supported) ^re unlawful. If employer h^s program 



ERIC 



providing for wage continuation during, temporar> disabilities, -temporary >ibsence because of pregnancy must 
ho included. "r/- ' , i''^^' 

Generally improper to refuse to hire unwed mother (or to jdi^r^arge unwed pregnant employee.jt> , - 
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Generally improper to discriminate against women with respect to pension and other fringe benefits 
of employment. However, not improper at this time to lay off women pursuant to bona fide "last hired, 
first fired" seniority system. , 

With respect to academic employment in higher ^education, courts reluctant to interfere with educators'* 
bona fide professional judgments.^ 

, In two^-sex schools, admission policies that discriminate against women as a class are improper. 

High-school interscholastic athletic association rules that exclude girl students from interscholastic' 
competition in noncontact sports generally improper. 

Arbitrary exclusion of pregnant; or female married^students from school generally improper. A different 
question may arise if both male an^' female married students excluded. 

College rules requiring only females to live on-campus solely for convenience of college generally 
improper. 

4 * 
♦ 

Executive Order No. 11246, as amended 

Pijohibits sex discrimination in employment by educational institutions having federal contracts over 
$1(1,000. Executive Order reaches all employees of institution. ^ 

Aggrieved employee does not have right to sue allegedly offending institution directly, uut after 
exhausting administrative remedies probably may bring mandamus action against government officials charged 
with enforcement of Order. 

Equal Pay Act 

Prohibits sex discrimination in wages (including most fringe benefits). 

Plaintiff must show employer diff eren tiates between men and women for equal work pn jobs performance 
of which requires equal skill, effort, ^and responsibility under simrlar working conditions in same 
establishment. But no violation exists if .such different payments made pursuant to seniority system, merit 
system, system which measures earning b> quantity or quality of production,^ or if based on any other factor 
other than sex. Also, employer cannot lower wages of higher-paid sex in order to comply with la^. 

Work done at night does not justify base wage greater than saj^6 work done during day, and night work 
does not constitute different "working conditions." 

Term "equal work" means "substantially equal." ^ 

i 

Term "equal skill" includes experience, training, education, and ability, and must be measured in terms 
of performance requirements of job. 

Term "equal *eff(5rt" includes "mental as well as physical exertion. V 
* ' m 

Term "equal responsibility" concerned with', degree of accountability required. 

Term "same establishment" means a distinct physical place of business rather than an entire business 
or enterprise, but some cases have said a school system or small college meets this test when employer 
itself treats all its operations as being part of one unit. 

V . 

Title IX ' ' 

Prohibits sex discrimination in any cducdtion program receiving federal financial* assistance, with 
certain exceptions relative to admissions. Unstated whether aggrieved inJividual has private right to sue, 
but probably does . 

Titles VII and VIII, Public flealth Service Act r<. " ^ 

^ ■ c — i . g 

Prohibit sex discrimination in admissions by medical and similar health-training schools receiving 
federal grants, loan guarantees, or interest subsidy payments. By HEW regulation, also prohibit such 
discrimination against employees working in such programs. ^ 

1 ck H e Fe r e ncc S umma r y (11) ^ ' . 

Shown on next page, but does not indicate van^iii^coverage exemptions noted elsewhere. 
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A FEW QUnSTlONS ANB ANSWERS ^ 
> 

» V 

I 

.The few questions aiYd answers that follow are illustrative only, and are intended to demonstrate Xhe 
complexity of even simple situations, and thus the need to obtain legal advice when any such situations arise. 

^. I applied for a job in the treasurer's office at a state university and did not get it because it was 
necessary to take a competitive examination in which, by state law, five extra points were given to anyone 
who was a Vietnam veteran. The man who got the job would have been three .points bel6w me without the special 
veteran's preference. Does this law violate Title VII? ✓ 
A. Your question illustrates the so-called "neutfal rule" concept. If an employer voluntarily gave such 
veterans a preference, this seemingly neutral ^rule could, possibly discriminate against women because, out of 
the total of all Vietnam veterans, only a small percentage would be likely to *Ke female. The fact the rule 
IS imposed by state law rather than by the employer \oes not sub^t'&ntial ly alter the legal, result . To the 
extent ''©uch a »law conflicts with Title VII, it would probably be invalid. 

^. The college I applied to for a job turned me down. Does Title VII entitle me to ask for its reasons? 
A. Not as a matter of right, but in the event you decide to bring a charge of- sex discrimination and can show 
discrimination exists, the college will have to suj^ply its reasons for not hiring you, because it has to 
demonstrate it tlsed objective, well-defined criteria not based on sex. If it has no formalized Icriteria but 

-relies on undefined impressions of interviewers, it is in trouble. 

1' 

* ' 

^. I have had ten years' experience as, a dean of girls in a high school. I recently mo\ed to anothei* cU 

and learned of a job as dean of boys jn ai'high' school . The personnel director refused to cons idev^jixP because 
the boys' dean, he said, had to be a man, [Joes this violate Title .VIPy 

A. One theory has it that such "a job does not qualify for a BrOQ exception, because the job of dean can be 
separated into three components, administration, discipline, and counseling, and while counseling of boys 
might .arguably be done better by\aen, the school couid nevertheles^^eparate .the job's components, pennitting 



a woman to perform the first two. On this theory, tt>ere is a violation, but there is no flat answer, 
facts concerning the dean's act^jal duties are needed, * ^ 



More 



ERIC 



^. I applied for a job as bookkeeper in a small boys' private school with ninety st-udents'-and ten tdachors, 
a secretary, a janitor, and, of course, the headmaster, was turned down, and learned through' a fricjnd it 
was because the headmaster does not think women can hapdle figures. Does this violate Title VIP 
A. \o, becaui^e the school docs not have 15 orjmorc employees. 

« 1. The questions^ whether expre*;s on the point or not, involve only the issJe of sex discrimination. 
, They are asked by various hypothetical females. The answers are provided by the consultant, who 
is male, mortal, and fallible. Allowances should be made. Allowances aside, the answers are 
^ subjective an^ speculative'., ^ ♦ , / ' 
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gi. I applied for a job as booki/eeper in a Catholic seminary for priests. I am Catholic, but was turned 
down because it is the policy of the seminary that only men can work there. Does this violate Title VII? ^ 
A. Title VII' s exemption of certain of the employment practices of a religious educational institution does 
not extend to sex discrimination. Therefore seminary must establislj that being male is a BFOQ for the job 



of bookkeeper, and its preference for or policy of males only is not of itself sufficient to establish the 

exception. On the ^ther hand, if the refusal to hire women is based not merely on policy but on religious 

t 

tenets, there might be a conflict with the First Amendment if an exception were not allowed. .Title IX, for 

^. ' ^ 

example, exempts educational institutions controlled by a religious organization if applying it woUld not be 

/ 

consistent with the organization's religious tenets. ^ 

gi. I teach at a high school and am also the third-ranked woman tennis player in my state. To earn some extra ^ 
money, I applied for the job of Loach of the boys' tennis team (there is no team for girls). A male teacher 
with negligible tennis ability was appointed instead. Does this violate Title VII? 

A. Probably, unless legitimate and necessary duties of the job require the coach to confer with the players 
m the locker room, or to use the same locker room, showers, and lavatory, in which case accepted norms of 
privacy would permU a BFOQ exception. But any preference the players themselves might have for a male coach 
would not justify an exception. 

g^. There are 150 teachers in the Economics Department at our university. Recently eight of us, four men • 
and four women, attended a professional conference at university expense. The university paad for separate'' 
hotel rooms for the men, but the women had to share two rooms with double beds. Does this violate Title VII? 
A. More facts are needed. If men with* the same or a lov^er academic rank than the highest-ranking woman were 
given private rooms. Title VII was probably violated. But private rooms for men with higher ranks than any 
^of the. women might be justified as a ^^perquisite of seniority or on a' showing that v^omen who held this same 
higher rank were also customarily given private rooms. 

Recently I and' another woman from the Economics Department attended an interdisciplinary conference m 
another city. Our university, which paid our expenses, required us to share the same hotel room, but paid 
for separate rooms for two men with the same academic rank from the Psychology Department. Does this violate 
Title^II? , ■ . 

A. Maybe, maybe not. Title VII does not require that a female academic receive the same-perquisites •as any , 
other male academic of the same rank. It requires only that there be no underlying discrimination ,ba§ed on 
sex. Thus, if female employees of the same rank in the Psychology Department are given Separate rooms when they 
attend such conferences or if male employees of the same rank in yo iyrj eiyirtment are rt^quired to share hotel 
rooms in such situations, there is no violation, because the d i scr Ln iji^yt io,n is riot sex-based, it is depajtment- 
based. * • . • ' \ ' ^. / ' ' ^ 

* Furthermore, one of the uncharted areas of great complexity in the application of Title VII to educational 

• • • » 

Q nployment is this very question of eoiuparibons between different academic departments* That is>. if you are in 



the English Department, can you compare your conditions and privileges of employment only with those of men in the 
English Department, or can you also invoke comparisons with men in the other language departments? If learning 

and teaching Chinese is far more dif f icuit-thnn learning and teaching French (or English, for that matter), 

' * * j» 

perhaps such comparison*s are invalid, ^nd even if they are valid, can, you, as a member of the English faculty, 

*w , " . . # 

make comparisons with male members of the Physics or other nonlanguage faculties? Future litigation will have 

t , 

to' provide the answers. . ' ^ , 

• * y , 

5. I applied for the job" of director of admissions at a boys' private school and was turned down. The head- 
master said he had to have a man in this position, since it involvetj traveling around the country interviewing 
prospective student^ and their parents.; Does this violate Ti.t'le*'V.li? , ' . # - 

A. If the only reason for* the refusal to hire 15. a stereotyped belief women are- unsuitab le for jobs that 
require travel. Title VII is probably violated. If the reason for the refusal to hire is based on the demonstrable 
(a^* opposed to assumed j fact that only men can gain the confidence of prospective boy students in such mter^ 
viewing situations, the problem is more complicated, but even here an employer would have to show that all, or 
substantially all, women could not perform the job satisfactorily. On balance, there is most likely a vio- 
lation. ♦ ' ' ^ * 



5. I work in the Alumni Relations Office of a large university. My supervisor', a worpan, won't let any of us ^ 
wear pants suits. 'Does this violate Ti^l^ vTh? . f 

A. The fact the supervisor is a woman does not negate the possibility of £1 violation if she is acting on 
behalf of the university and not on her^ov^n v^him, and to the extent the edict is based on stereotypes about 
what^^iJSmen should or j^hould' not wear at work, it is objectionable. There is a caveat , however. If women are , 
permitted to wear pants suits, the university might have to permit male transvestites to wear dresses. Since 
such a policy might conflict with judicially maintainable community norms of acceptable behavior, the 
univerbaty' might^ woll a^gue it was entitled to forbid any employee to wear clothing considered (by communAt^ 
tandards) to identify the opposite se.x. Even withm this argument, however, it would be difficult to 
itablish that pants suitw designed for women were identical with community-defined conventional male attire, 
balance, therefore, the answe^ to your question is probsibly Yes. 

S' husband anii I teach Physics and Chemistry respectively in the same college. Because of recent budgetary 

f problems and the" consequent necessity to reduce the number of employees, the Science Department has_ decided 

to invoke a longri>t and ing but previously ignoired nepotism rule which says a husband and wife cannot teach in the 
^ same deP'irtment. Coes this rule violate Title VII? ' ' ^ j 

' A. If, in, language or application, the rule forrcs only the woman to resign, it does violate Titl^ Vjl . 

* ' . ) 

« But if it gives tlie affected couple a choice as to which of the two must resign, and if there is a legitimate 

^ , business rcxison belimd the rule, it probably does not. But there *is another issue your question negjects. 

If the rule has been previously ignored and is invoked now onLy to, provide a means to bring the payroll ^ 
^ „within manageable jroportions, it ^\xy be improper on other legal grounds.- 
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^. There seem to' be lot of Titl,e VII Qases saying that svinee pregnaacy is'a condi-tionMiniqtie to women, it 

IS improper to penalise them if they have to be absent from work becaus^'of pregnancy. In line wi^h this 

reasoning, is it a violation of Title VII if an employer dischil.rge^;'..^V^jv9man be(;ause extreme physical dis- 
* , • ' • • " , . '"^ 

comfort during her periods consistently results in her missing several liays o^ WOc^. almost every montli? \ 

A. Probably- not . The fact that most female employees., whatever their disconjfort, do not mi^ss^work on a. 

regular basis, militates against special ti'eatment for those who»do. And certainly there is no sex-based 

discrimination if an eiHployer would saniilarl> discharge a 4nale employee who was consistently absent because 

of a physical condition peculiar to males^ such as prostatic trouble. ' 



r 



^. I have recently begun teaching in the History Department of a large .university. Because of an affirmative 

action program, inequities in the hiring, promotion, and salaries of women in the whole university system have 

been substantially «.orrected. However, I and othei> women in t-he departmeht find oursel ves^achmg the least . 

uCMrable coursed, such as the introductory history course fequircd of all freshmen. DoVjs this kind of Uepart-< 

mQntal policy violate Title VII? , . ^ , ■ . 

-it 

A- It IS a tcugh call. The courts have a pronounced reluctance to second-guess discretionary professional 
judgments, and many such judgments are addj^tionall^ protected by one or^more aspects of- academic freedom. 
But if you could clearly establish tand it would not be easy) that the teaching assignments themselves were 

* » . L ' * ' 

sexually discriminatory, there would be a violation, because teaching assignnjents are one of the terms or 
conditions of academic employment. ^ . . . , 



5. I have completed all the wp'rk for my Ph.D. except for finishing my thefyis. I applied for* aXteachmg job 

in the same university and was rejected because the department claims U) have a policy of niring only^h.D.'s. 

However, tthree months later a male who had finished his thesis but had not yet s^^pPtted it-was hired*. Does 

th^s violate Title VII? • » ^ «;^^ . • 

. - « . f 

A. Possibly t But if the exception to the policy was made because of some emergency (such as an unexpected 

resignation], the department would certainly be entitled to hire the best qualified applicant. The male who had 

/ • 

completed his, thesis might arguably be better qualified than someone such as you, who had not^ , , " 

ft 

* 

^. I have ah M.A..and have taught sev^eral courses- ip Compuitor Programming for' three years, A male with a 
freshly minted Ph.D. and no teaching <ixperience is teaching the identical courses (and has no other^uties) , 
but he IS paid more. *Does this violate Title VII? * ' 

A. Not if an equally inexperienced female Ph.D. teaching the saine» courses ^oHj^ b(* paid' the Same as the mal'e 
Ph.D. The dis^Fdmination is based^not on^sex but on the kind of degree the employee^^Jas . 

But ,if m female Ph.D. has ever taught these courses, and if there is no evid(fnce to prove (or disprove) 
that the employer pays male and female Ph.D^'s of equivalent experieijce the same, the question becomes more\ ' 

. , i • * ' . • V ^' ' ' 

di-fficult. M^ny cases have said^^ at least with respect ^0 hiring and promotion practices, that educational 



requirements producing a discriminatory effect have to be job related,^ and thus there is perhaps an implication 
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9^ 



that where seemingly sex-dtSLriminator)' pa> dif f erc;itialb arc bascJ on differences in education, the superior 
eduoition must be shown to yield superior job performance. (Some cases decided^ wdei;- the Equal Pay ^ct J^aVjS 



/ 



/ 



/ 



a^roved higher pay where superior education is shown, but jit has also been- indicated that the employe:)^ i^iust ^ 
show the ^i^levance of the superior edOfcation to the duties the employees perform.) HoweveV, the coi\/ts haxcc 
not yet confronted the- difficuljt question of Whether the academic practice of- paying the holder^.o!' a P^i.D. ^mor« 
than a^ rjbnholddr (where duties are the same and the differential v»ould loth^rwise^ Ije discr ipinajory under Titrle^ > 
VII) is proper. On balance, the additional pay for. the Ph.D. could probably be justified, but.ij^ your particular 
,case tt coulcl also be argued your three years' teaching experience was aii equalizing factor. 

I am a neK Ph.D. and teach several courses in Computer Programming. A male with a new M.. A. teach<is the 
identical courses and recmvQS the same pay. Does this violate Title Vy? - r s^*^ 

A. Not necessari ty . You would have tt> show that your department pays a Ph.D. mqce^han an M.A. wheti the ^ork 



.V- 



/ 



assignment? are identical. 



1?. I have just receive^ a Ph.D. antl am teachijig college Fingli^i. We share the same bul Idling with the liis- \* 
to.ry and PhijL'osophy Departments. A male philosophy teacher who has jus,^ receiv ed .hi>, Ph.'U . recc^ives." more' than J. 



I do. -'Joes this violate vthe Cqual Pay Act^'' 



' You are working in the stimc estabiishntent , but >ou ar-e "probably not ',per forming ecjual work^rec^iur ing equal. *» 

\ skill r effort , and responsibility under similar working, "co'nditions . It a question of ^Kict , /and ^^le courYsC^^ * 



have not yet *conf ronted thb question qf whet^ier aLademiLS of "ttie samg* rank iiv.di fferent Ucpartmfeat.s are per 

forming equal-work, ^nce a shortage, say, of plulOi)Oph> Ph.D.'s might ^justify higher wages th;raug)iout the 

scalo, it would seem difficult for a cour^ to ordei> arbitruiiy equalization bptween male ^hilosopli)^ teachers 

and femrflO English teachers. , ' , ^ ^ . 

* • . . * - , • • \^ * \ 

I hafve just received a Ph.D. and am t(5^ching f.nglTsh at the South Campus of a community callo^. ,A man 
, who j^ust'-rcLeivcd his Ph.D. .and is teaUimg the sdme courses at the North Campus on the other s idet- b t t'bwn 

■ "S' ■ ■'■ ~ -'^ ■ 

•> .receives mote than, I do. Docs thi'S vioTate the Cqual Pay ^ct 

^*A. It depends on whether you are part>'of the sjme establ islynent , /tind there is not enougli judicial ^lutbor^ty 
^ m thi's area tt>' give i^i] in^oj'med «l^swer. But^ if the two campuses are administered as one indiVKsible, , 



, ,. , , 

• • : \ '■ 

* • ^ < 
* < . < 



cohesivb uni>tj etc.; -they coum well be one establi^slimcnt^jj^ 



\ 
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APPE>JCIX A 



HISTORICAL OVERVIEW OF THE HQUAL 
PROTECTION CUUSE AS APPRIED IN SEX ' DISCRIMINATION CASES 



. No state shall make or enforce' any law* which shall abrid^ the privileges or inmiunities^ , 
of citizens of the United States; i\pr shall any State deprive any person of life, liberty, ' / 



/-^, ^' Thft Fourteenth Amendment provides in part that: 

ny la 

_ , i\pr s . _ , . , 

KtV „ ■ I ^ or propdLrty ^vithout due process of Riw; nor deny to any person within its jurisdiction 
> .^^ ^ the eqiiAl protection of the laws. U.S. Const., amend. XIV, Sec.-l. 

7 . ' 

^ ' G ENERAL COMMENTARY :; ' . ' . - 

*^ , The first attempts to invoke this part of the Fourteenth Amendment, and m particular, the equal protec- 

' ' r " ' ^ 

tion clause-, to challenge state action (usually state laws) allegedly involving sex discrimination were 



hampered by. deeply rooted nineteenth-century concepts of woman's role in society. As Ashley Montagu has said; 



.1 



In the nineteenth centiiry it vjk'as fairly generally believed that women wdre inferior' 
. ^ creatures. )Vas it not a fact that women had smaller brains than men? Was it not 

apparent, to everyone that their intelligence was lower, that they were essentially 
creatures of emotion rather than of reason--volatile swoon jng natures whose powers 
* of ^concentration were severely limited and whose creative abilities were restricted 

^ ^l,most entirely to Knitting and childbirth? * * * Wqmen.had practically.no executive 

,\ ablllity,, .\i£X&^uite unable to^ manage the domestic f inances ,.and, as for competing 

,* ^ \ ^ ^Vth (nen in the b^iness or professional, world, such an idea was utterly preposterous, 

v"), I ' V ' foft: wojnen were^ held to possess neither*the necessary intelligence nor the equally 

i r '\;^''** ^ ' . > un^ttainaVlo- stamina. Man's place was out in the world earning a living; woman's 
V, fiV, ^'^ ' plaoe was definitely in the* home.!' 



f Jt.was ^g^iinst. th^is' background and tradition that the United States Supreme tourt, in Bfadwell v. State , 

83-.U-.S-. ' fj5»iVjrll . ) 150 (1872), upheld the denial to a woman of. the right to practice law in Illinois. The 
^ *^ r ' .- * . , , « 

rigljt, it ^aid, ;was not one of the privileges arid*. immunities of citizenship. In a^ famous (or perhaps infamous) 

*cqnqu?^ln^\opinion, Jiistice Bradley ^aiid Cpg- l4l): 

. . , f The natural and proper timidity and delicacy which belongs to the female sex evidently un- 
^i,' J \\«,v fit? it ^for^many of the occupations of civil life. The constitution of the family 

V , V x.> / '4' pVganiiat ion, ^which is founded in the dii^ine ^ordinance , as well a§ in- the nature of things, 
t \ * ^ M indicates the dorapstic sphere as that Which properly belongs to the domain and functions 

^ t of womanhood * The pariimount destiny and mission of women are to fulfill the noble and 

TWv't i''/' fienicn .of fices of wife and mot'her Thts is the law of the Creator. 

-V -fev,-. \ , ■ \ 

>N*btwrih standing. Justice Bradley's J^ortuitous discovery ^f the Law of the Creator, women were simultaneous- 

< ':\ - ' r ' ■ ' . . • 

u r 1% e^t,ei^g the la)>^x force- -at its lowest en<J--in ever ipcreasing numbers. For example, the approximately i 
2,6tfft,xr00's^o"»«n gainfully employed in 1880 grew to 4,000,000 ten years later. ^ But low wages, long hours, and 
.\ < f swcatsho^vfiond it 101^5 were the rule, and activists such as Josephine Coldmark were accordingly trying to deyel<ip 
^ ^protect^tW* legislation for women and chjldien.' But were such legislative intrusions into business and commerce 
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Iit*il>g. 181, Man's Most Dangerous Myth: ' Th*e Fallacy of Race , 4th Ed., World Publishing Co., 1964. 

i^^^ jTiylnoA did, not even bother, to be represented by counsel. See also In re, Lockwood , 154 U.S. 
\'^t. 1082 (1894). 

^^''^ iViexnor, Century of Struggle , Harvard University Prcs^s, 1959. 
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consti'tutional? No one wr... ..(Uile siire, because 



•A "W^N 



ieJ\Cd\>^t, in Lochner v. New .York , 198 U.S. 45, 
25 S.Ct. 559 (1905), had invalidated s^rtilar protectivelvlegj.slAti'o^ ' (f^aximurawhour?^ as applied to men. 



,The answer came in ia08 in the landmark case ofwfler v. . ixe'gon ,208 U.S. 412, 28 S.Ct. 524, when 

the CouiH upheld the const xtutionality-of an ^Oregon maximum-hour5\ law for women. ^ The plaintiff, howeyer, 

" ■ ' - ' - \ * 

was not a woman but a male laundry-owner contesting a teft-dollar f?^e for having ^violated the law. 

• " ' ■■ ■ ' \ ' -.^ 

The Muller Court justified ^spacial leg^i^I/cfti^'restrictmg the^ conditions unJ(2i5^.which -v^omen 
permitted to work m these words (pgs. 526-7); - > ' ' *i 



should be 



lhat woman's physical structure and4;be performance of maternal functions place her at a A 
disadvantage in -the strug^gle for subsistence is obvious. * * * ^ ^ X 

I ' . 

-Differentiated by those matters from the other sex, she is properly placed in a class by 
herself, and legisli^tion designed foi^ her protection may be sustained, even when like 
Ic^gislation IS not ^ecessary for mcn^' and could noi be sustained. 



0 -.^ 



Historically-, the Supreme Court has used*one of two tests to determine whether a state law offends the 
equal protection clause . Infthe first, the "reasonableness" or "rational basis" test, the Court asks two 
questions: did the spTte ha\e a constitutionfal ly permissible purpose in passing the law, and is the class- 
xfication employed ir. the law^used reasonably to further that purpose? If any state of facts can b% conceived 
that 4vould sustain thq law, then the existen<|e of that state of facts must be assumed and the person who 
IS (challenging the law c&rries the -burd§n of showing it does not rest on a reasonable basis, but is instead 



arbitrary. 



Ihe second, or "strict judicial scrutiny" test, is invoked w|}en the Court has de,termined that the class- 

'. ' . ... * ' . 5 

1 float ion employed in the law, as "suspect^" or that a fundamental right is affected by the classification. 

In this test, the Court asks did the state }iave a purpose of overriding or compelling public importance in 

passing the law, and is the classification established b^ the law necessary to accomplish that purpose? When 

the "strict scrutiny" test^is us^d, the facts necessary to sustain the law will not be^assumed and must be 

demonstrated. In addition, the stUte bears the burden of proof on whether the chosen classification is 

necessary and whether less drastic alterr?at3,ves are unavailable, ior all these reasons .^^he plaintiff has a 

much, better chance of successfully chall^jVging an allegedly discriminatory state law if .t^e Court can be ^ 



4. It isjmteresting to not.e th^t the immediately foUowiFig Supreme Court c^es upholding 
*^tive laws, ^ woman was among "tlie complainant.*: in ^nly one of theSi,. Bosley v. 
MclvaOfthlln , ,256 U.S. 385^/,35 ^.Ct. 345 (1915). Furthormdre 



"Mu-llgr to minimum wages for wOpen on the ground it was tHe r: ^ht of an employer and employee 
to negotiate a bargain without* ^tfi^Q interference. Adkihs v jChildrens Hogpitbl , 261 U.S. 
525,' 45 S.Ct. 394 (1923).. In'\l937^ Jhowever , a minimum-wage ^aw for women in Vhe state of 
Washington was upheld. West Cogst llbnel to. v. Parrish , 300 ij.^S. 379, 57 S'.-C"^*, S78. 

Among court-defined fundamental rig|jt$ are voting*and In'terstfjftfe travel. Education, , 
at this timc^x^ not. San- Antonio Independent School Pis'trlpqK. Rodriguez , !4ll l^^S, 
1, 93 S.Ct 




not. San- Antonio Independent School ULStriptf V. Roc 
\(1975), reh. dcn»d: ill U.S. -959', 93 S.Ct. 5319^195 



(1973). 



f 



t.4 
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^ persuaded to use thg "S'trict scrutiny*' tqst. 



In 1948, the Supreme; Court applied^the ^'rational basis*' test to uphold a Michigan law prohibiting women 

i 

(eixcepf the wife or daughter of the male owner of a lic^sed liquor establishment) from working as bartenders. 

* ^ 

Goesaert v> Cleary , 335 U.S. 464, 69 S.Ct. 198. ' • > i 

Writing for the majority with a meUow but patronizing detachment, ^ Justice Frankfurter said (pg. 199): 

We are, to be sure, dealing '^with a historic, calling. We meef the alewife, sprightly and 
J ribald, ip Shakespeare, but ^e^rtturies before hin^she played a role in the social life of England. 

a • J , 

And theji, getting down to the business tat hand. Frankfurter continued: 

% * "i^ 
^ : _ > / 

While Michigan may 'deny to all Vomen opportunities for bartending , Michigan cannot play 
J favorites among women without' rhvin| or^jgason. Th6 Constitution in enjoining the equal 

protection of the laws upon States ^precludes ^iyjcatipnal discrimination as between persons 
or groups of persons m the incidence of the law. * * Michigan evidently believes that 
the oversight assured through pwn'^ihip of a bar by a barmaid's husband or father minimizes 
hazards that confront a barmaid wltjjou-t such proteqt>ing oversight. This Court is certainly 
' notun a position to gainsay^such Wlief by the Michigan legislature? ^ (Emphasis supplied.) 

. w ; • 

» * ^ 

But , times (and sexual stereotypes) change, m 1971 th^'^^Cal ifornia Supreme Court, m ^il 'er Inn, Inc . 
y. Kirby , 485 P. 2d 529, invalidated a state^ bartpndmg law simiJJar to" the one upheld in Goesaert - -because sex, 
the California Supreme Court said, was a suspeqt ^classification ^nd therefore strict scrutiny was required. 

Then, a few months after Sail'er Inn , the U,S. ^upreme Court, *in ^eed y. Reed , 404 U.S. 71, 92 S.Ct. 251 

i • , I • \ ^ ^ i 

1^19711, struck down for the first time another stat^ law on the ground it discriminated'*against women. 

■ . • "l : • •' 1' 

The law in question was a provision of the ^Idaho Cpde givlpgja preference to men over women when persons 
of the same statutory entitlement class appilie^f to a probate court ^Qr letters of administration. In reject- 

I * ^ ■ 

mg the argument that the elimination of ai^ extr^* probate court .ht^iring on the issue of who should be appoint- 
ed — the man or the woman-->ustified the cla's^jif ication by gendei^, the Court said (pg. .254): 

To give a mandatory preference to^ members of either se\ 
» accomplish the elimination of h^aHngs on the merits, Iris 

legislative choice forbidden by th^ Equal Rrdtection O'lalise of the Fourteenth Amendment * 

^^i^c Reed did not go so far as to declare sex- to be a suspec ; classification, requiring strict or close 

I I , f '• ' Ci ' ' I * 
judicial scrutiny, it nevertheless m9ved av^V. from th& former "f^t Lonal basis^' test, under which a justification 

i ♦ ' • ' 

such as ''administrative convenience" would ♦haVe, b^en 5uf £icientI|to sust^n the challenged Idaho system of 

I i ■ ■"■ ^ 



over members of the othpr, merely to 
to make the very kind of arbitrary 



I ! » -If 



6. In Sex Discrimination, by L'av/: ^ A Study: dn Judicial iTibrsp 46 N.Y.U.L. Rev. 675 

(1971), Johnstqh and JKnkpp, |cj\araCt<^i2ing thems>)*X45 middlG-aged, white males, said 




(pg- 676): "O^r copc^lusionj £ndepfe^dently reach<^nbut completely shared, is that by and 
large the perfBrmanc^ o*f Anjpxn. can - 'judges in the*^r6jt of sex discrimination can be 
succinctly des^rihqdi al: pngyig/ Hrop »poor^ to .\b6iji|i^bl,e." ^ • • 

Significantly,^ the; rh^Qeid^spntiivg justices di3Jfmft challenge the majori,ty*s contention 
tha^ complete .exdliJ^iirt ^f\w4men, from ^artendlrv^ would be valid. Rather, they dissented 
1. . 1^- — :L ^ -!c ^^!_^<.-|Lgj^^|ygg p£ j^^jg owners but did not 

female owr|er herself. 
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classification. In effe<.t, the Lourt adopted a third test somewhere between the two-tiered approach of 
'Vc-vtional basis" and "strict scrutiny." ' :^ ^ 

In 1973, however, a plural i ty of the Court did de*. larc sex a suspact classification and applied the 
"strict scrut iny" "J^est to the military-benefits 1-aw, invalidating a requirement (justified by tlie govern- 
ment solely on the grounds of administrative convenience) that womei; in the militar> prove their .husbands • 
dependency in order to get medical and housing' benefits when military men received such benefits auto- 
matically for their wives. Frontiero v. Richardson , 411 U.S. 677, 95 S.Ct. 1764 (1975) ' ^ 

^ But a plurality is not a majority, and it is therefore important to examine the positions of the 
individual jujstices in Frontiero . Brennan vvrote the plurality opinion and was joined by Douglas, White, and 
Marshall. Stewart wrote a cryptic one-sentence concurring opinion, in which he said that the classification 
system chosen vvorked "an invidious discrimination in violation of the Constitution." (^Presumab 1> , he was less 
than enchanted with the plurality's conclusion that "strict scrutiny" was required.) 

More significantly, I^owell, Burger, and Blackmun, though also concurring in the judgment, objected to 
a categori-ing of sex classifications as inherentl> suspect at a time wl^en the t'.qual Rights Amendment was in 
the ratification process, since the LRA, if adopted, would resolve Uhey said) that very question. Neither 
of the three is therefbre likely to join the plurality in the immediate future, and it seems just as unlikely 

* 

that Steuart and Rehnquist (the only dissenter) will be so inclined. 

The frailness of the plurality was demonstrated a >ea'r thereafter when Douglas departed from it to 

write the majority opinion in kahn v. Shevin , 4i6 U.S. 551, 94 S.Ct. 1754 (1971), a case upholding a Florida 

statute that gave widows a f i ve-hundred-do 1 lar property- tax exemption but denied the same exempt ion 'to widow- 

CFs. Douglas, after noting tttat the job market was inho.spi table to the woman spelling any but the lowest- ^ 

paying job, and that this disparity was likely tt> be greater for a widow, distinguished Kahn in tbis fashion 

(pg. 1757): • . 

^This is^not a case like Frontiero v. Richardson * * * where the Government denied its female 
employees^both substantive and procddural benefits grantbd males " solely for administrative 
; convenience." * * * We deal here with a State tax law reasonably designed to further the 
State ^|)ol icy of cushioning the financial impact of spousal loss upon the sex for whom that loss 
impo5;es a disproportionately heavy burden. ' * ^ 

Two months after Kahn, the Court decided Geduldig v. Aiello , 417 U.S. 484, 94 S.Ct. 2485 (1971), upholding 

as^against a challenge on equal protection grounds, a provision of Galifornia's disability insurance program 

' "9 
which exempted from coverage any work loss resulting from normal pregnancy. ^ 

8. Because the chal lenge 'was^ to the federal government, not to a state, the case was decided 
under the due process clause of the Fifth Amendment. ^ Since 1954 the Court has recognized 

* that a principle comparable to the explicit Fourteenth Amendment guarantee of equal protection 

IS implicit in the Fifth Amendment's due process clause. 

9. Footnote 20 in AieUo raises a question as to whether the Court, when it eventually confronts 
a Title VII case involving an employer's policy^for dealing with disability payments for 
time lost because of pregnancy, will rule, as so many lower courts have rulod in Title VII 
cases, that discrimination based on pregnancy is discrimination based on sex.* Footnote 20 

is discussed in a subsequent appendix dealing with maternity and preg[nancy. 

•3 C 



The evideriLe showed the disability insurance system was funded entirely by contributions deducted from 

the wages of participating employees at a rUte of one percent of an employee* s salary up to an annual 

maximum of $85. The Coart, clearly impressed by the fact that the program had been totally self-supporting 

* since its inception, and that income each year was usually approximately equal to expenses, discussed the 

alleged invidious discrimination under the equal protection clause in these words (pg. 2491-2): * 

The classification challenged in this case^relates to the asserted under-inclusiveness of the 
set of risks that the State has selected to insure. Although California has created' a program 
to insure most risks of employment disability, it has not chosen to insure all such risks, and 
this decision is reflected in the level of annual contribution exacted from participating 
employees. This Court has held that, consistently with the Equal Protection CUiuse, a 
State "may take one step at a time, addressing itself to the phase of the probl'em which seems 
. most acute to the legislative minu." * * * Particularly with respect to social welfare programs, 
so long as the line drawn by the State is rationally supportable, the courts, will not interpose 
their judgment as to the appropriate stopping point * * *. 

* * * The State has a legitimate interest in ^a intaining the self-supporting nature of its 
insurance program. Similarly, it has an interest in distributing the available resources in 
iuch a way ab to keep benefit payments at an adequate level for disabilities that are covered, 
rather than to cover all disabilities inadequately. Finally, California has a legitimate concern 
in maintaining the contribution rate at a level that will not unduly burdeji participating employees, 
particularly low-income employees who may be most in need of the disability insurance, 

/ 

These policies provide an objective and wholly noninvidious basis for the State's decision not 
to create a more comprehensive insurance program than it has.^^ 

In early 1975, the Court decided Schlesinger v. Ballard , U.S. ,,95 S.Ct. 572, a case superficially 

r^esembling Front lero . Ballard, a male navy officer, had challenged provisions in the United States Code to 
the effect that a male line officer passed over twice for promotion was subject to mandatory discharge, while 
women line officers were allowed 15 years of commissioned service before being subject to such discharge. 
Ballard himself, fac in^^andatory d ischarge. after only nine years' service, alleged the law discriminated on 
the basis of sex in a manner prohibited by the Constitution and the rulings in Reed and frontiero . 

The Court disagreed. In both Reedfand Front lero , it said, the challenged classifications has ell on sex 
were not only made for reasons of administrative convenience but were also premised on overbroad generalisations 
wlut-h could no;: be tolerated under the Constitution. In Reed , it continued, the assumption was thdt men would 
generally be better estate administrators than women, in Frontiero , the assumpt ion was that female ^^uscs of 
servicemen would normally be dependent upon their husbands, while male spouses of serviccwomcn would not. , 

But male and female line officers in the Navy, the Court said, arc not similarly situated with fcspect 

to opportunities for professional service, since, among otlier things, women line officers arc not allowed 

to participate in combat and most sea duty. Thus Congress might quite rationally have believed, the Court 

reasoned, that women line officers had less opportunity for promotion X\\^v. thtir male counterparts, ajid that 

a longer period of tenure for wnmen line ofticcrs would therefore be consistent with the goal to provide them 

* I 

with equitable career advancement programs. 
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10. Brennan, joined by Douglas and Marshall, dissented on the \ rontjcro ground that sex was a 
s6sp2i;t clasrsif ication and therefore strict judicial^ scrutiny was required. 

11. Brennan^oncc more joined by bouglas and Marshall, again dissented on the basis of Frontiero' . 
ivlute agiccd for the most part witli Brennan^ dissent , but he did not indicate the areas 

^ of that c'kgfecment. ' ^ • x ♦ 



i " . * ' V - 

• / 

In March, J975, while this study was m preparation, tlje Cdurt hold, in Weinberger v. Wiesenfeld , 
419 U.S. 822, 9'5 S.Ct. 1225, that the genJer-bascd' distinction k^mdated by the provisions 
of the Social Security Act, which grant |urvivors' benefits based on the earnings of a covered deceased 
husband and father both to his widow and to the couple's minor ^children in her care, but which grant 
benefits based on the earnings of a covered deceased wife and mother only to the minor children and not 
to the widower, violated the' right to equal protection secured by the due process clause of the Fifth 
Amendment, since it unjusti f idbl> discriminated against women wage earners required to pay social secwulX^ 
taxes by affording 'less protection their survivors than was provided for 'men wage earners. 

Once^more a majority of the Court carefully sidestepped an opportunity to decide whether sex was a 
suspect classification. A three-judge court, m 367 F. Supp. 981 (N. J. 1973), had determined that the 
challenged classification in the Social Security Act satisfied the traditional equal protection standard. 
Bfft the court then held that sex was inherently suspect and that close judicial scrutiny was therefore re- 
quired. Using this higher standard, the court found that the challenged classification violated the equal 
protection component of the Fifth Amendment. 

In ^iffirmmg, the Supreme Court said the gender-based distinction was indistinguishable from that m- 

♦ 

validated in Fronticro , where [emd the Court quoted from Bal lard ) an archaic and overbroad generalization 
was made about the female spouses of servicemen and the male spouses $f servicewomen . Wiesenfeld , it said, 

•s i<i n ii * J 

presented the same kind of archaic and overbroad generalization, namely, that male workers* earnings are 
vital, to the support of their families, while earnings of female wage earners do not significantly contribute 
to their families' support. 



The government, relying on Kahn , argued that a statute "reasor 
policy of cushiojimg the financial impact of spousal lossupoii that 



ably designed to further the * * * state 
sex for whom that loss imposes a dis- 



proportionately heavy burden" could survive an equalifprotectionT attack. To this the Court replied (pg. 1233): 

But the mere recitation of a benign, comp^ensatory purpose is not^jin^'automatic shield "which 
protects against any inquiry into the actiual purposes underlying a statutory scheme. 

And in Footnote 16 to the opinion, Br-ennan §^d (pg . 1233): 

This Court need not in equal propectiart cases accept at face valye assertions of legislative 
purposes, when ari examination ofi the /legislative scheme and its history demonstrates that the 
asserted jjurpose could not have been^ goal of the legislation. 



On April 15th, 1975, the SupremI Court decidcc PS^tanton v> Stanton , U.S. , 95 S.Ct. 1373, 



pg/l377y: 



with this quiet aside (pg 

• We find it /Unnecessary m this case to decide whether a' classfification ba'sed on sex is in- 
herently suspec-t. ^ ^ ' 

Stanton involve.d a Utah statute extending the period of minority for males to 21 and for ^eriu^l(xs--tp 18 

yegirs of age. It was held that the statute, in the context of child support, denied equal protection, by 

establishing a gender-based classification having no rational relationship to the statutory objective, and that 

12. Brennan, curiously enough, wrote the opinion, but ipit no notice i^ taken of the threef- judge 
court's rationale, namaly, that sex was a suspect classification. 



a divorced mother had standing to clmllenge the statute's constitutionality when her former husband 

refused to^ pay child support for their daughter after she reached the a^e of 18. The support issue, it 

was also said,, was not moot simply because the daughter was now over'21, since if the ^jjusband was actually 

obligated by the divorce decree to pay support for his dauber between the ages of 18 and 21, there was 

now an amount owing and past dye. . ' / - \ 

The decision was based on Reed > NotwitJistAriding old notions, th^ Court said, that it was man's primary 

responsibility to provide a home and that it was therefore salutary for him to have an education before he 

assumed the responsibility, the fact '.remained that j[p/., 1,57^),'/ 

A child, male or female^ is still a chiicU^^' ^.*r/ If^a specified age of minority is. required 
for the boy in-order to assure \iix{i parentjii 'support while he a-ttains hi^ education and train- 
ing, so, too, it is for the girl. To lUiS'tinguish between ,tlTe two on educational grounds is to 
be self'servipg: if the fema'l-eris not to be supported 'so /I dng as the male, she hardly can be 
expected to attend school as Tong as^lie does;/afi[4 bringinl her education to an end earlier 
coincides with the role-typing- ^ciety has Jong^-'ijnpp.s^cC 13 ^ ^ 

STATE ACTION ^ ^ '/ ' ^ ' ' 

In sex discrimination cases, as ip other equal protection cases, \he &qual protection clause is not a 
shield against private conduct, no matter fiow discriminatory or wrongfiyO-r Rather, Lt is a shield against / 
state ac-t'ion. " - , ^ V - ^ ^ - - » • 

, ^ But the courts determiije the ddgreeiof state invoUetnent necessary to invoke* the ^qua 1 protection clause^ 

* t^f^^ ' " 

almost on a case-by-case basis. In /fiiTrton v. Wrljnington Parking Authoi^ity , 365 U.S. 715, 81 S.Ci. -656 (1961), 

fox, ejtampl^, where there was found tV be "state action" when a privately owned r^staij.raat on premises leased 

.^.FtomJ Delaware statutory agency and looted in a state-owned off-street parking l)uilding followed a practice, 

of (i^gluding blacks, the Court said '(pg. y60) : ^ - * . * 

J/ (T')o fashion and apply a preci-^e formula for recognition of state responsibility under thfc 

>^ equal Protection Clause is an "impossible tas);" which "this Court has a.evef attempted." 

i * * * Only by sifting facts and weighing circumstances can the nonobvioiiS* involvement of^the. 

^/ State in priv/Tbe-^nduct be attributed its true significance. ^ ' 

t In U.S. V. Guest , 383 U.S. 745, 86 S.Ct. 1 170 (1966), the Court, after noting that the eqtjal |>revJ;eet ion 

. clause adds nothing to the rights one citizen has ag^^^lnst another, said (pg, 1177), "This i5 not to say, 

however, that the involvement of the State need .b;? eit*her exclusive or direct." 

Cases in subsequent appendices will note situations in which the courts have considered the problem of 



13. The mother's victory was somewhat Pyrrhic. The Court remanded the case for a determination 
of when the father's obligation for suppo^^t, pursuant to the divcrrcv^.<^^ccree , terminated 
under Utah law. The mother had asserted that, with the classification e 1 inrinated, " the 
common law applied, and that at common law the age of majority for both males and. females 
was 21.^ rhe father had claimed that any unconstiyiitional inequality between males and 
females should be remedied by treating males as a/ults at 18, rather than by withholding 
the privileges of adulthood froln. women until tlie/ rdached 21. ' 
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sfitc action when sex di scnminat ion hii^ been alleged.^* • 

A developing line of cases has also begun to invoke the concept of "state action" within the mcvining 
of the equal protection claus*e to challenge state grants of tax exemption to an o'wjani :at ion that dis- 
criminates on i\Kial grounds m its adimss/on or memberblup ^pol iLies. Pitts v. Department of Revenue , 535 
F. Supp. 062 (h. D. Wise. 1971); lalkcnstein v. Department of Revenue , 550 F. Supp. 887 (Or. 1972). 

A related line of cases has invoked Fifth Amendment guarantees in similar situations. Thus, m Green 
V. Connally , 550 F. Supp. 1150 (D.C. 1971), aff'd. mem. sub nom. Co it v, Gre'en , 404 U.S. 997, 92 S.Ct. 564 
(1971), the lower court said that the Internal Revenue Code could no longer be^ construed so as to provide 
privaxe schools operating on a racially discriminatory premise the support of e.xemptions and deductions 
federal tax law* affords to charitable organizations and their sponsors. In McGlotten v. Connally , 558 F. Supp. 
4t8 (D.L. h)72),a three-judge court ruled thvit federal appro\al o^ a fraternal organization's receipt of tax- 
deductible cent 1 ibut ions held forth a duty to insure compliance uith fifth \mendmept prohibitions against 
racial discn-mmation. ^nd I'n Bob Jones University v. Simon , 416 U.S., 725, 94 S.Ct. 2058 (1974), the 
plaintiff failed in an effort to restrain the Internal Revenue Service from revoking a tax-exemption ruling 
letter issued because the university did not admit blacks as students. 



SUNtMARY ^ 

The paternal isticjapproach of MuUer and the patronizing approach of Goesaert , in which the Court uould, if ' 
necessary, supply a rationale fdr a legislative classif.ication based on, gender, have given wa> to a quasi- 

* 

skeptical' approach in which the Court looks beneath the surface to test not only the purpose of the legislative 
classification but also the assumptions on which it is based. 

This IS not to say, however, the Court ' s. scrut iny in equal protection cases alleging sex discrimination 
will be "strict" or "close." The Frontiero plurality of 1975 would like to apply that J^ind of scrutiny^ but 
a majority clearly opposes such an approach.*" rhr<»e members of that majority oppose even confronting the ' 

issue of whether sex is a suspect classification while the VM\ is in the ratification process, and in the 

/ * ^ " ' ^ . . ^ 

•cases' dec ided since Frontiero it is evident there has been a certain amount of accommodation to their viewpoint. - 




14. In cases invol v ing .the suspension of students by private univVsities, it has been held that 
mere incqrporat ion or the granting of a tax exemption (but see succeeding paragraphs of the 

V main text on this point) does.not "so insinuate" the state into the affairs of the university 
as to .constitute state action. Browns v. Mitchell , 409 F.2d .S95 (10th Cir. 1969). In Grossner 
V. Trustees of Columbia University , .287 F. Supp. ^555 (S.D.N.Y. 1968), where disciplinary action 
was also the issue, state action -was -yiot established simply because (1) the university received 
a large proportion of its income from public funds, (2) it received otXtTr government benefits, such 
as a lease of city land to' build a gymnasium, and (3) it performed a public function by educating 
vhopic. As to the public funds, 80"c, came from the federal, not the state government, and the mere 
' j^eceipt of funds from the state, the district court saui; was not itself sufficient to make the 
recipient an agent of the state. Otherwise, all l;inds of contractors and enterprises, increasingly 
dependent on government business, would find themselves* charged with state action. 



. . 71 

* • ' 

For example, Wiesenfeld , dccidetl below on the ground sex was a suspect classification and therefore strict 
scrutiny .was required^ was affirmed with noticeable si^lence on the point. Instead, the Court called upon the 
"archaic and overbroad" concept enunciated in Ba 1 1 ard. ^ 

The^ adoption of a third standard »for review in sex discrimination cases brought under the equal protection 
clause began with Reed in 1971, where Butger, speaking for a unanimous Cdlirt, said a classification must be 
reasonable, not arbitrary, and must rest upon some ground of difference having a fair and substantial relation 
to the object of the legislation, so that aU persons similarly circumstanced shall be treated alike. 

The practical result of the Court's movement toward a standard of review more demanding than the 

traditional "rational basis" is beneficiaL to all plaintiffs in^.sex discrimination cases brought on equal ^ 

protection grounds. The burdens of proof have changed, and Reed , Front iero , Wiesenfeld , and Stanton prove 

such ca.ses can now be won. But as K£hn, Aiello, and Bal lard show, the> can also be lost. The next great 

J- 

change will come if, as, and when a majority of the Court finds sex to be a suspect classification. 
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APPHNDIX A-1 
EQUAL PROTECTION SUPPLBlEN^rr-THK PQST-CIVH. WAR 
CIVIL RIGHTS ACTS: 42 U.S.C.A.^'feECTIONS 1981 , 1985, 1985(3)' 



42 U.S.C.A. Section 1981 provides: 

All persons within'the jurisdiction of the United States 'shall have th^ sam^jright in 
every State and Territory to make and enforce contracts, to sue, 'be parties, give evidence, 
and to the full and equal benefit of all laws 'and proceedings for the security of persons 
and prjDperty as is enjoyed by white citizens, and shall be subject to like punishment, 
pains, penalties, taxes, licenses, and exactions of every kind, and to no other. 

42 U.S.C.A. Section 1983 provides: - • ' ^ ' 

Every person who, under color of any statute, ordinance, regulation, custom, or usage, ♦ 

of any State cJr Territory, subjects, or causes to be subjected, any citizen of the j 

United States or other person withiti the jurisdiction thereof to the deprivation of any * 

rights, privileges, or iraaunities secured by t^e Cx)nstitution and laws shall be liable' J 

to the party injured in an action at law, suit In equity, or other proper proceeding * 
for jedrebf . 

42 U.S.C.A. Section 1985(5) provides m part-: 

If two or more persons m any State or Territory conspire or g'o in disguise on the 
highway or on the premises of another, for* the purpose of depriving, either directly 
or- indirectly^, any person or class of persons of the equal protection of the laws, or of 
equal privileges and immunities under the laws; or for the purpose of preventing or 
hindering the constituted authorities of any S.tate or Territory from giving or securing . 
to all persons within such State or Territory the equal protection of the laws; * * '* 
* in any case of conspiracy set forth in this Section, if one or more persons engaged therein 

do, or cause to 6e done, any act in furtherance of the, object o/ such conspiracy, where- 
by another is injured in )iis person or property, or deprived of having and exercising any 
right or privilege of a citizen of the United States, the party so injured or deprived may 
have an action for the recoverj^ of damages, occasioned by such injury or deprivation, against 
any one or more of the conspirators. ^ * 

With respect to the three Civil Rights acts^above, the courts have agreed: 

1. The Acts have not been repealed by impl^ication or by, legislation such as Title VII of .^Ke^^Civil Rights 
Act of 1964 which deal with/the same subject matter. Johnson v. Cincinnati , 450 F . 2d^^9.<j» A^jh CTiTv 1971),;' \ 
Par mer v. National Cash R e gister Co. , 346 F. Supp. 1043 (S.D. Ohio 1972). ' " { 

2. Relief may be pursued concurrently and m conjunct-ion vyith Title VII.- .^ Yoiing ^ ^rttemat i ona T tel^phone, ^ 

and Telegraph Company, 458 F.2d 757 (5rd Cir. 19^1*). ' • , ' ^'^'^ ^^^^^^Sr^^^^ '^-^ . ^ " 
— - •>..''^v-, ^ <^ 

3. State procedures need not be exhau.sted before bringing sui thunder these laws". MoTvftfe.KV !^cipie , 3'fev'^f^, 
167, 81 S.Ct. 473 (1961). 

4. The courts will apply the appropriate state Statute of Limitations, Green v. McDonnell Dou'^l^a^ :CQr- 
i)oration , 463 F.2d 357 (8th Cir. 1972), rev'd and remanded on other grounds, 411 U.S. 792, 93 S.Ct. 18r7;/t49^3) , 

5. ' Back pa> , reinstatement, And, injunctive relief are available as remedies. J ohn s oivV . C i nc i nn ati ^ , y ^il^ra ; 
Sanders v. DobbsHouses , Inc. , 451 F'.2d 1097 (5th Cir. 1970), cert, den'd. , 401 U.S. 948, 91 S.Ct. 935 



V 



(i97l5'l; 



SECTION iWx^ ' '*<Vi 



"As to Section 1381, a number of circuit Gourts have held that it prohibits private employment discrimination 
on' the basis of race. Young v. International telephone and Telegraph Co. , 438 F.2d 757 (3rd Cir. 1971). However, 
mo.st courts th^it have considered the issue^of whether Section 1981 prohibits employment discrimination based on 
^ X haVe concluded it Joes not. League of ?tcademic Women v. Regents of University of Cal if ornia ,^^l^'F . Supp.'* 636 

C . - ' '■ 7^3"^ T 
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(N.D. Cal. 1972); Williams v. San Francisco United School District , 540 F. Supp . 438 (N.D. Cal. 1972). . 

Notwithstanding th^se cases, the argument is made in Sex Discrimination and Section 19S1 , Spring 1973 
Womcn*s Rights Law Reporter 2, that the section is a broad remedial statute implementing the full scope of 
the Thirteenth Amendment, and that though the Thirteenth Amendment hafl its ori.gins in the movement to ajbolish 
slavery, it is directed toward more than race discrimination. The article suggests the term "whitecitizens" 
should be construed as the standard against wHich disparate treatment is to be measured, not .as a restriction 
on protection afforded. Noting that the courts have held Section 1981 to protect many classes o? persons besides 
blac1cs--such as aliens, corporations, students, taxpayers, and whites in the company of blacks--the article con- 
cludes that this established liberal approach requires that the statute be applied in the same fashion to protect 
the employment rights of women. * 



SECTION 1983 , , \ . , • * 

In Section 1983 cases involving sex discrimination, there are usually. two tJireShold issues: one, is the 
defendant a "person" within the meaning of the statute, and two, has the defendant been acting "under colcfr of" 
state iW?^ 

As to the first threshold question, for example, it has been held school districts are persons within the 
meaning of Section 1983."^ But some courts, though recognizing school districts as "persons" for purposes of ^ 
equitable relief, extend immunrity with respect to money damages.^ A good example of^this dichotopiy appears in 
Seaman v. Spring Lake* Park Independent sAy^MUstrict , 363 F. Supp. 944, Otinn . 1973), and Seaman v. Spring 
Lake Park Independent School District , 387 F. Supp. 1168 (1974). In the first Seaman ,, the Court granted a pre-, 
liminary injunction a^gainst a school district in the Section 1985 proceeding. In the second, it said the school 
district was not subject- to liability for attorney's fees and payment of sick leave. ^ Even in the second Seaman 
case, however, it 'was said the superintende?it and individual members of the board of education could be held* 
liable for the reliqf being sought. ' - ^ ^ 

The award of back pay, however, is generally? considered to be equitablp in nature insofar as this dichotomy 
is concerned. Thus, in Paxman v. Wilkerson , 390 F. Supp. 442 (E.D. Va. •1975),»it was'said that while a defpn^e 



1. The "under color" of law provision in Section 1983 is the same as state action under 
the Fourteenth Amendment. United States v. Price , 383 U.S. 787, 86 S.Ct..ll52, 1157, 
. ^'-nv.?^. (1966). . ' • ' 

^, ^ . - ■ ' 

2-..^ See B'fenden v. Independent School Distri^ct , 342 F. Supp. 1224 , 1229 (Min^. 1972), aff'd 
'^4-77 r.2d 12^2 (8th Cir. 1973); Butts v. Dallas I ndepe ndent SchooKDistrict , 436 F.2d 728, 
^" 729'^t5th Cir. 1971). . i . ' 



/ 



SoevButts, last footnote. ' « 

' ' ■ " • *• 

This concept of nonliability derives from Monroe y. Pape , supra , where the Supreme Court 
said the mimicipality of Chicago was not a "person" withal). Jtjie meaning of Section 1983 
for purppses of -a;i action for damages because of aJ leged^ u'rltt^i7fai*'acts by police officers. 
Courts that^, apply » Mon.roe to school districts do so because .oif *th^ir quasimunicipal-.fi^ture. 
For a discussion of why Monroe docs not appl^ to school distrit^s when only equitable relief 
IS sought in a S,cction 19^3 proceeding, sec H'a-rkle^s *v . Sweeny 'I^idependent School District , 
427 F.2d 319, 321-323 (5th Cir. 1970). . 
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of immunity from damages had Liearly been incorporated into Section 1983 doctrine, the defense did not apply 
to claims for back pay, which were an integral part of the equitable remedy of re ini^tatement ^ * 

On the more fundamental question of whether such a dichotomy -^s proper at all, the Supreme Court has 
recentlj^ said that, regardless, of whether the reliL^f sought damages or equitable relief, a municipal cor- 
poration is not a "person" within the meaning of Section 1983. Ci ty of Kenosha, Wisconsin^ v. Bruno , 412 U.S. 
*507, 93 S.Ct. 2222 (1973). To the extent, therefore, state law makes school districts something m the nature 
of a municipal corporation, Kenosha would mean they are not "persons" within Section 1983. Exactly this con- 
clusion was reached, as to Texas, in Sterzing v. Fort Bend Independent School District , 496 r.2d 92 [5th Cir. 
1974), and as to Florida, in Adkins v. iKiv a 1 Comity School Board , 511 F.2d 690 [5th-Cir. 1975}. And relying m 
part on Kenosha , a three-judge court held, in Lopez v. Williams , 372 F. Supp. 1279 [S.D. Ohio 1973}, that a 
City board of education, as a political subdivision of the state, was not a "person." To the same^effect, 
and apparent 1> reV> ing on Kenosha , the Court, in Huntley v. North Carolina State Board of Education , 493 F.2d 
1016 (4th Cir. 1974], said a state board of education was not a "person" within the meaning of Section . 1983. 

On the other hand, it» was said without discussion xn Aurora education^ Associat ion Last a . Board of Education 
of Aurora Pub 1 ic/School District No. 151 oT^anc Count) , Illinois , 490 T .2d 431^ (7th Cir. 1973}, cert, den'd. 416 
U.S. 985, 94 S.Ct. 2388 (1974}, that a localboard of education was not a municipal corporat loa and thus 
was not outside the coverage, at least on that particular ground, of Section 1*983. Furthermore, the Supreme 
Court,* in addition to den>ing certiorari in Aurora , has decided many cases in which equitable relief against 
a school board was sought under Section 1983, w ithout dis,cussion of whether the board vs^as a "person" within 
the ambit of Section 19^3.^ 

' , ' '6 

A^to the second threshold requirement, the plaintiff must show the defendant act^d "under color of law," 

which phrase has consistently been treated a-, being the same as the "state- £\ction" requixed'under the Fourteenth 

Amendment. Ihe concept of "sta^'^a^tion^ was briefly discussed in 'the equal protection appendix, and Section . 

1985 cases- dca 1 ing with the same concept will be discussed In lat,pr appendices. 

SECTION' lg85(3) * ^ ' ^ * ( ' _ 

In Griffin v. Breckenr idge , ' U S. 88, 9; S.Ct. 1 790'' (1971 } , the Court held that Section 1985(3} "does 
not reqiure "state action'\for its successful invocation again/t private conspiracies aimed at invidiously dis- 
criminator) deprivation of the eqiial rights secured to all by law. The Court also ^aid th^^t a complaint, tjp , 
state a cause o? action v der Suction 198SC5}, must allege that the defenda"^its (pg. ngS-}:- . . ^ 

.* * * did (1) "conspire or go in disguise on the highway or on the premises of another*^ 
(2} '^for the purpose of depriving, eithei* directly or indirectly, any person or class ^ 
of persons of the equal protection of t^e laws, or of equal pri*Ci leges and- immurjitiei; . 
under the laws." It must then assert that one or more of the conspirators (3) did, ^ 

5. See, for example, Raney v. Board of Education , 391 U.J. 44.^, 88 S.Ct. 1^97 (1968}. 

6. Adickes V. S. H. Kress and Co, , 3i>8U.S. 144, 90 S.Ct. 1598 1604* (1970) . 

7. U«$. V. Price, 383 U.S. 787, 86 S.Ct. Il52, 1157, n:7. (1966). 
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or caused to be, done "any acts m furtKpranpe of the object o*f the cjjpspiracy*^" 
whereby atfiother was (4a) "injured in his person or pfoperty" X)r (4b) "deprived of'' 
having and exercising any right or privi leg^^j^ a citizen of the United States^^C,, 



I 

Later m the opinion, the Court said (pg. 1798): 



7 



Hie language requiring intent to deprive of equal protection, or equal privi'leges 
and iniinunit;ies , means that there must be some racial, or perhaps otherwise class- . " 
based, invi*diously discriminatory anifhus behind the conspirators ' 'act ion . ^ ' • » ' 

Griffin involved racial bias^^and on pg. 17?8, ^.9, the Court expressly reserved, the question of whether 

a conspiracy motivated by ijm^iiusly discriminatory intefit other than i'acial'bias would be actionahle/ *ln^ 



Pei^rell v. Chatham College , Supp; , 9 FEP Cases 10 (W.D. Penn.^974), liowever, ^t Vfas hel'd that 

Section 1985(5) could support a cause of action for sex discrimination, Since the section d;;ew its validity , 
equall> from the Fourteenth and Thirteenth Artieitdment. ^Though the lliirteenth Amendment was applicable only to^ , 
discrimination against black persons, its restrict isveness , the district court said, was Overborne by the aMy 



inclusive effect of the equal protection clause of theJ'ourteenj;h Amendment,. And ifi Rack in v. Universj^ty of ' 

Pennsylvania , 586 T. Supp. 992 (h.U. Penn. 1974), it was held that ^alleged sex discriminat ion by a.'unlvers i Jiy 

and some of its employees was m fact a conspiracy and not a single act of discrimination by a single business.' 

entity, and that Section 1985(5) reached iriv^^dious conspiracies based on gender. 

\ 

Seemingly contra as to the "conspiracy" question is Cole y. University of Hartford , P. Supp., , 



* 10 ^^.P Cases 477 (Conn. 1975), vshere it was hpld the absence t>f allegations that twi) university officials ^ 

acted pther than in the normal Lourse of thoir university duties required dismissal! of a SeiTtion l9yi>t5> actios 

b> a black former employee who cla,imed the university and the two officials conspire'd to engage in racially 

■* 

discriminatory hiring practices,** since the univers'ity and its official*^ constituted a swingle entity which 
could not .conspire with itself. ' , s. 

-; ^ • > 

As to Section 1981,. the weight of authority seems to be to the effect it will ;iot support an action for 

t 

• sex discrimination. ^ . * y » ' 

. • ' , 9 . 

As to Section 1985, -it will support an action. fgr d-enial of I'ights under thel equal protection clause, 
^ ^\ 'I ^ 

including a deni al *resi.ilt in'g fiom sex diSLriminat ion. However, the plaintiff must establish ^he defendant , acted 

"tinder color of law," thdt is, that there was 'Vstate action" in the sense corj^templated by 'the Fourteenth Amend- 

^ mcnt. Such instances* wi 1 1 be noted m some uf the Section 4985 cases discussed ih subbc^iueij^t appendices. 

. .^^ ; . ^ • ' , { ' . . ' V 

there -is confusion among lower co\irts as to whcuiier a school district is a 'hierson" within the meaning of \ 

O * i 

Section 1985, but -the better and more recent law would ^^eera to be a school di«trjbt is bUch a person (unless 

« • ' \ 

^ Keposha , supra' , is applicable). \ 

i » ' •» 

- In Section 1l985(5J actions involving' conspi racies aimed, at invidiously discrii^iinatory deprivation of the. 

* ^ ' * 4 < 

rights secured Vo all b> law, it is-not necessary tu establish the defendant, acte| under color of law, <Tut Jthe 
Supreme* Cou;pt has not >e^ ruled oiv whether this section creates a cause of aLt^jom against sex-based*^discrii3ination 

.- ^- ■.. '/•;.._. ' ' • ■ . I ■ ' _ • • - 

8. See also PendreVl vn Chatham College ,; 570 F. Supp. 494 (W.D. Penn.|l974) . ' ^ . 



Sltodv 'v. Tester , lOS F.Jd 8S2 (8th Cir. 1969^1, cert, den'd. 394 U.|-'' 1020, 89 S.Ct. 1641 ■ 
fl969). rehearinc den'd.'395 U.S. 941'.. 89S.Ct. 2004 fl969). 5 ' ' \ 



ERIC 



9 ^_ 

' /0 fl969),,.rehparing den'd/395 U.S. y4l\ 89 S.Ct, 2004 (1969j. . 
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•APPENDIX B 



• ' • ^\^V,^J]^mOh\ TITLE VII 

^I' Till: CIVu/rIGIITS ACT OF 1964, AS .VMENgED 



Title VII of the,Ci«J Rights Act of 1964, as amended by the Equal bmplo>Ttient €)pport«unity Act of T972 

fs . . * * ' ^ '\ 

♦(4^ U.S.C.A. 2000e, et seq. ) »'pro^vides in part as follows: 

•» * - ^ ' 

§ 20000 . . • ■ . ° ' ■ ■ • * 

Jb)' Tljc term "eijip loyeT*^ means a person engaged in an in(Justry affecting conunerce j^o has 15 
' orvmpre employees fcTr each worKi?ig* day in each of 20 or more calendar wee^s in the * ' ^ 

current or preceding calendar year, and any agpnt of such a person *7 (Title VI I; § 701) 

I 

- • *^ • 

it shaJ 1 he an unlawftvl employment practice, for an employer-- ' . ' ' 

(1) to fail^or refuse to hire or to discharge any m^diVidual, or otherwise to discriminate * 

* against any individual with respect to his compeiisation ^ terms^ cofiditions, or pr^^4ilege^ 

• "of employment, because of such i^i^dividual/s * * * sex * * * or ' i' ' <. ^ ' 

(2) to limit, » segregate*, or classify his emplbyees or applicants fpij employment in any , way which 
would deprive or tend to deprive any individual of employment jopportunities or otherwise 
adversely affect hi^ status as iin employee, because of such individual * s * * * sex *. j^-. 

(.b) It shall be an unlawful employment practice fcjr ah employment "dgency lo fail or/refuse to 
refer fqr employment, or^thcrwise to discriminate against, any individual because of^his 

* * sex, * * or to classify or re^er for employineot any individual on the basis, of 
his * *o* sex * * *. >. -*r ' ' ^ . j - ' ^ . 

r ' ' ' • 

(dj ^t shall be an unlawful employment practice ^for any employer, labor organiEation, or joijvt 
labor;- management committee controlling apprenticfesh ip .or other training or retraining, in^ 
eluding on-the-job training programs t;o discriminate against ^ny individual becaifsev-of his 
* * * ^ex * m admission to, or'^ployment in, an^ prograifi establ"ishe? to provide apprentice- 




\ 



*sbip or other training, ^ 



Notv^itLh standing any other provision of thi^ subchapter, (1) i^ shall not be an Unlawful 
, employment practice for an employer to hire* and -employ employees, for an employment- agency to 
. class'if^y, or -refer for employmept any individual, * * * or^ for an, employer^ lab^r organization, 
or joint labol^-management committer controlling apprenticeship or other training qr retraining 
programs to admit or' employ any individual any such pftgram, on the basis of his * * * sex * 
in those certain instances where * * * sex * * *' is a bona fide* occupational •qualif ic^^;ion^ 
reasonably necessary to the normal operatio'n of that particular business or enterprise 

• - , , • - > ; \ : • • 

Notwithstanding any other provisiorvof this subchapter, it shall not be an unlawful employment, 
practice fDr an employer to^ipply different standards pf compepsatjlon, of different terms, 
' conditions, or privileges of emplcJyment. pursuant to a bona fide seniority o^ merit system,' 
* * * or to employees who work in different locations^' provided that such differ^ences aYe not 
tjie result of an intention to discriminate because of** * * sexi^* * * nor sKall it be a^n un- 
lawful practice' for an employer to give and to act? upon the resjults of any professionally 
developed abilj.ty test "provided that such test, its administratlon»or' action upon the results . 
is not -designed, mtqhded or used to discriminate because of * * * sex * * *. It-^shall not*be 
an unlawful employmenX practice under this subchapter for any employer to differentiate upon 
the basis of sex ^ determining thjj^amount of the wages or compeirsation pai'd or to be |)aiii to 
<i^ployees of such etnployef if such different iati6n is authorized by the provisions pf sectioif 
^t)6[d) of Title 29/ , ^ ' \ ^ - . 

Nothing' contained in this ^ubchaptpr shall* be interpreted «tp^ require any employer * ^ * to 
» grant ,{)referentia^ treatment to any individual or to any group because of the^ * * * sex * * * 
*or such* individual' or group on account of an imbalance which may exist with respect to the 
total number Vr Percentage of persons of any * * > sex * *^ * employed by" any employer * * * 
ov^ admitted to, pr employed in, any apprenticeship^ or other training prog*ram, in comparison 
with the total nu?hber or percentage of persons of such * * * sex, * * * in any community, State, 
section, of oth'fer area-, or i$n the available work force in any community^, 5tate , section, or 
other area'. (Titl e VII , *§'7O30 \ ' ^ * 

^ ~' " ^ ^ ' ' 



§ 20000-3 ■ 
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(a) It slmXi .bb an unlawful .employment practice for an employer to discriminate against any of . 
his ^plcj^des or applicants fpf employment, .fqr^n empjloyjment »igency^ or joint labor- 
nfanageraeat ^committee .controlling^ apprentices^hii? other tlii^ining or retraining, "including -. 
on- 1 he-jot, training prog^ms, to dis6riminat|p agajjist any^individual , * * * because he has 
opposed ^fty^praotice made an unlawful employiient pract^e by this subchapter > or because 

he has.^7lacle a. charge, testified, assisted, 03\ participated in any manner in an investigation, 
'proceeding, c^r Hearing under thiS subchaptA:;.* * 

" ' V ' ^ ^ ^ ' ^ \ • ' , , 

(b) It'shall be ualawful employment practice for an employer, * * * employment agency, or joint 
labor-maijagement committee controlling apprenticeship or other training or reti^ining, in- 
cluding on-lhe-5ob training prograi^s, to print or publish or ^ause to be printed or published 
an/ notice 4>r. Advertisement ^relat'in^ to employment by such an employer * * *, t>r relating to 
any classification or 'referral far ^employmoiit by such an employment agency, or relating to ad-. 

. missron to, or employment in, any-program established tp provide apprenticeship or other 
training b>» such a joint labor-management committee, indicating any preference^, limitation, 
^ - speciflcation^ pr discrimination, l?ased on * * * sex,^* *■* * except that such ^ notice or 

advertisement may indicate a preferenfce^ lilnitation, specification, or discrimination based 
' * * * when'* * * sex * ^ * i,s a bona fide occupational qualification for 
(Title VII, i 7P4) ' . ' " 



on ^ I s-ex* 
einployment. 

\ 



§ 2000e-7 



/ 



Nothing in the sVbchapter shall be deemed to exempt or relieve apy pct*soi3 £x?m <ifiy liability * 
provided by any preset Ar future law of any State * other than any suCrh^,;i^J5Ljvhich tiurpOrts 

to reqOire or permit doing of any act which would be an urtl^wful employment pka.ctice ucider 
this subchapter. ^ CTitlt^ VFI, § 70^) 



^CTitli^V] 



'ADDENDUM EXCCRi<[VRQM riTLL XI, CIVIL RIGItTS ACT OF 1964 



Nothing containe3^iTwujy tiU e oft'^is Act shal T be o^nstrued a^s indic^ttHfc sn intent on the- 
part of Congress to occup>^ the. f igUL^ ^^Juch-. ajiy sudf title operates to the Exclusion of State 
laws on the Same subject matter ,'-^^<igr^iar]:l>>ny provision of tlus Act l^e constrUeTi as invalidating 
any provision of State law unl^G^s sucii^rQy^j^ft'»ir^ inco'lisi-^tent with iViy of the purposes ofythis 
Act, or any 'provision thereof. ' ( T i tie -ic_r,^^TjX o^ )' - ^ ' *^ 




/ 
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/entiiai. coN's/onivrio: 



onuTioN 01- rnn.r. vii 



PROHIBH^IOVS 0\ Si:V PISCRIMJNATigS' IX HMPLoV^mT :-'" ^. 



I'NrUODUCTIQX ' *' / j'l; 

' ' t ' 'if' 

- Title VII of the Civil Right^e Att ;0f 1904*, a^, arnqnU'ed by the Vqual Employment Opportunity^Act of 1972, 

* • ' / ' * V ' ' : ■/ 

lb aimeU at discrimination in employrrj^nt livith e^Xcepf^^ns outside the scope of this study) ^hen that discrimina 
tion is based on i;ace, color, religion, sex, or* nStJijonal origin. / A / 




In addition. Title VII cre^ti^s^the hqual "JEmp-foymeiU Opportunity Commission (here<ifter refe^rred to iti 
this and subsequent appendices^s, the I,[OCj,° wl^ich, bv the 197 J ^^jV»^ndments , ucquij^^^d subpoena and courtjJenforce- 
irient powers, thus sign ifican.tl>*stiengthenHi^' its exist I'ji^^nci liat i on ^ and inv.estigat ive functions. Turther- 
rtore, aggrieved i^ndiv idual's , b> filing char'ges with the iT.OC withm 180 day^s' aftier the alleged unlawful cmploy- 
ment practice occurred^ (different n/les'^^ippl v when a complaint was made .first to a state agency J and i)\ receiv- 
mg and acting ^n tiifiely fashion ,UjP»tr the LEOC's statutory ^6t ife of^ a right tjo sue, may al/o undertake court , 



action. . y 



If a court, in turjti f^nds* that an eiriployer has/'^n.tentiphal ly^, engaged in or is iTitentionaJl) engaging in 

' » , • A ' / - 

an uul a wfiU Employment prji^tiCe charged m the cj;>ffiplaiu.t y it may enjoin the employer from engaging in the 
unlA,wfui practic?*, antl«x>"rdec such CKffirfnat i;^rel lef as may ^^c** appropriate, whic); may include, but is not . 
UnpTt^ed to,. .i^ms.t^^tcinent or hirlpg with ^ witji^^^t hack pay, or .tny other equitable reUef it Ueems appr.opriAte. 
*Back pa>>-4i^CSi^r, is not al-Ibwed f&r Jiioxe x!>^tw''o years prioi t^ the* filing of a charge wit h th e rEOC, and 
- cGTtai;?! set^Sffs related to intj^rm''eatn;ii>fi^,/6r amounts eaunable witti reasonable di 1 i.gcnce"i* 5rc po-«iu,tted. Wn 

^/y ^it§-"discjfC]54or),,, the court i3iaj^.-a1^sc^aj!>?a^' the pi*evai 1 ing 'party--c5ther tlian the FEOC or tlie UnJ^cd St*ites--a 

* ' ' ' . 

'/ «.'reas9i5dbie attorney's fee. ' ^ ' ^ ^ , ^ , - ^ ^ ' ^ ' 

' Title, 'vll pf the Civil Rights, Act of 1964 contained a specific exemption for educational institutions. 



,7 



That e^cemptl"on except irP narrow circumstances not'cqns i Jered S^x^) was removed, by the Equal Employment 



A' 



ydpportunity ^ct of f972!' As a consequence, educati^onal -institutions otherwise meeting the definition an 

"r'^yf '// ' "^ •» • . ^ 1 . ' ' 

\ >;^^cmpLloyer," as set out in Section 70UbJ ^-^2 U.S.C.A. Section 2000e (b)l» are now subject to the requii^ments 

X* »v ^ " ^ ♦ - • ^ ; ^ 

^ ^ of, Title WII. Thts being so, the^'foUowj.ng , cases should be conjs LtiejQed m a^r^fereifcC-frrtHiej which applies the 

• ' ' ° - - ^ ■ - ^ : ■• ' ° . ... 

deprived ptinoiples. to the educational envin:6nment, because a court, cJjp:^\sior\ about. e'?ipIoymcTt d i .s-crnninat ion 



m t f(ictcry, or business enterprise such as a departmpt store wi U mope often than not be f appj ical^lse to ^ 
educational .institutions \notwithstar^ing. the fact educational institutions have pr6Mems unique to t;heir own 



enyironmenty. By 'the ^ame token, such of the fpU«win\cases. as involve racial discrimination arc generally 
applic^jfi-e tot Sexual discrimination, ajid the appropriutc analogy should be drawn. - u 




1'. See Appcndix'B. . ^ . . .' » - 

. - . _ • ; 



This apperulix will deal with cases tKat enunc iate^ generkl principles applicable to Title VII 's prohibition 
on discrimination in emplo>ment. Subsequent appen3\ces w^ll deal with specific problem areas, such as' 

hiring, maternity leave, fringe benefits, and so on. Since cases dealing with general -principles also involve' 

* ^ * ♦ 

specif ic . problem areas', and cases dealing ^ith specific problem areas sometimes involve general principles, 

thej^e will be occasions*, as between thi.s and latter appendices, when there are either gaps or overlaps in coverage 
Users are requested to make the appropriate correlations. 

•NX 

KNTRY TO TITLF: Vn--TnE "XiaJTRAL RULB" CONjoHPT ^ . ' 



It IS convenient, for purposes of c lassi f ication, to speak of discrimination (sexual or otherwise) as 
.icial or facial 1> neutral. The simplest example of facial crimirHition based on sex occurs when an employer 



refuses to hire^an applicant .simpl\ because the applicant is female. But if this .same employer states that 
anyone who can run the hundred-yard dash in ten seconds wXl 1 be hired, say, as a bank clerk, tins seemingly 
neutral rule-- if one as.>umcs for the moment that most men can run the hundreds) ard dash faster than most 
women and that 5pced m 'running ha,s nothing to do with the job perfoimdffce of a bank clerk--results in facially 
neutral discVimi nation against' women. In practice, of course, neutral rules are not as absurd or patently 
discriminatory^ as the one given in the example. ^ * 

* The leading case on the sifbject is Griggs v'. Duke Power Co. , 401 U.S. 424, 91 S.Ct. 849.(1971). The 
plaint if f=i, who were blacks, challenged ijeveral of the defendant emplo>er's hiring and transfer rules, one o'f 



J 01/ . 



which required new -emp loyees to ha,ve a high-school education as well as to .pass two aptitude tests in orde 
be assigned "to certaij* more des i rabl c department . The evidence showed that white employees hi r<*d before the 
requirement was put into effect and who had not completed high school or takpn the ?iptit(ide tests had continued 

— -r - , ^ ' • V • ' * , '\ ^ * 

to perform sat i sf^c^tor^l.v in those, departments . In upholding the 'challenge, the Court said (pg. 865-4): 

* Under the ^\ct „ practices^ procedures, or te.^ts neutral ^n their f,ace, and even neutral in ^ 
terms of intent, cannot be maintained L,f they operate to "freeze"* t)ie .sjtatus quo of prior 
discriminatory ctiiploi^nent practices. * ^ ^ , . 

< 

The Act proscribes not only bA/ert ^JT'StJ^minat ioii but also pra«. t ices' that are fair, in foAi, but 
discr ifuinatorv in operation. ^ The tpij^hstone i^ business necessity . If an employment praG.*^e 
which operates to exclude Negroes cannot be sh^wn to be related to job performance, the^actice 
IS prohibited., , • ** . 

* s (Gjood .intent or absence of di scriminatory intent does not redeem employment procedures or 

test mg^ mechanisms that opei^atc as *'byilt-in 'headwinds'' for minority groups dnd\ire* unrelated 
to measuring job capability. ^ (!.mpha*;is supplied.) , . 



^2, The employer contended the aptitude te.sts wer^ permitted by Section 705(h) (See Appendix B) , 
i^hxcb author i ze*s the use of "any profess lona H> deveJop^d abi 1 ity *te^st" that is not 'Mesigned, 
rtten4c!d ^or used^to discriminate because of race ***** /' Tlic rR.OC Iras i ssued* guidelines ' 
''int£rpjjcting this section to permit only the use of" job-rClated test6, and the Court, ^n^ 
U{5hOitling the guideline.^ as expressive of the will of .Congre-ss , s^iid (pg. 854-5), *'Thc ^dministra- 
^ti^ve j-nterprctation of the Act by .the enforcing, agency is entitled to great deference./*: 

■ ■ - ' • ■ • \ • • • ■• 
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iVhat; the Court said m Griggs with respect to blacks is, of course, equally applicable to women. 
Practices neutral on their face, and e\en neutral in terms of intent, cannot' be maintained i£,j»ihey freeze the 
status quo of prior discriminatory practices--unless they can be justified by^ busmess necessity . 

The concept of business *necesSity was analysed m Robinson v, Lorillard Corporation , 444 F.2d 791 (4th ♦ 

Cir. 1971), cert, dismissed, 403 U.S. 1006, 92 S.Ct. 573 (1971), at page*- 798: 

(T)he applicable tfest is not merely whether there exists a business purpose for adhering to 
a challenged practice. The test is whether there exists an overriding legitimate business 
purpose such that the practice is necessary to the safe and efficient operation of the 
business. Thus, the business purpose must be sufficiently compelling to override any racial 
impact; the challenged practice must effectively carry out this purpose it is alleged to 
serve; and there must he available no acceptable alternative^ policie.s or practices which 
would better accomplish the purpose advanced, or accomplish i,t equally well with a lesser 
differential racial impact. 

Recently this test of "business necessity," i.e., that there must exist an overriding business purpose 

such that the practice is necessary to the safe and efficient; operation of the business , was applied^m a 

case of alleged sex discrimination. Palmer v. General Mills, Inc. , F.2d ~ ^ 10 FEP CaSes 465 (6th Cir. 

1975), where it was said an employer's departmental seniority system perpetuate'd the effects of past sex 

t ^ r 

discrimination in work assignments feince (1) the system placed any woman considering transfer at a dis- 
advantage when competing with men free to enter the same department before discrimination m work assignments 
had ended, anS (2) the system was jiot essential (but rather, merely helpful J in ^oviding training and 
ex|Jeriencp for employees m the line of progression to better jObs^ - « 

The "neutral rule" concept was applied in Danner vr Phillips Petroleum Co. , 447 F.2d 159, Feh . den'd. X 
450 F.2d 881 (5th Cir. 1971), to uphoW aif al 1 egation^ of sex discrimination m the* discharge of a female 
employee with ten years' experience during a company e^jonomy drive. Notwithstanding the ten years service, 
she had no seniority, biddmg, or "bumping'^ rights , because Phillips had a policy of not* giving such rights 

*to clerical employees since their jobs werevnot "union^ized."/ 

> ' ^ ^ . * 

Phillips, however, also had a policy of giving nonn^iion employees* who liefd unio^i^zed job^ the same ^ * 

''benefits they would have had. if they ^ad been members of the union. , Th^ trouble with this superficially 

neutral rule was, oiily xYiC jobs of utility men and roughnecks were 'unionized," meaning, in 'practical effect, 

' ^'"^ ^ 

^aiy menjojd'ing these jobs (not'avai lable to women) possessed seniority, bidding, or bumping rights.'. All 

th,is fled tTieT^ourt to, say (pg. 163): ' ^ * « », * 

• A "policy" to 1 imit.'company^rivi legos to only ,o^ class of , employees and to exclude others 
cannot survive m the same of "company policy" alone if the not effect of that policy is to 
9xcl0de all women. ^ ' * 



* Since the decision m Griggs, the cSti^ts^have carefully examined the validation' pro^pedures for test^ used 



' •> Local 55 of Jrit. Ass'n of Heat and ^rost I. and A. Wkrs: v. Vagler , 407 F.2d 1047 

^'^ (5th, Cir. 1969), a union's appfiren'tly neutral membership provision, wnich excluded ' 
J ' ' persons, not related Xo present members by blood or marriagOj was held inva 1 id, ,^ince 
ils effect in an^a^l -white union uas to bar Negroes and Mexican-Americans . 



by employers m hiring, promotion, and transfer practices to see if the tests are actually rx3lated to job 

performance. Tor exarnple^ in United States v. Georgia Power Company , 47-trr.2d 906 (5th Cir. 1975), where 

^— - 

aptitude and intelligence tests used by the employer had come under ^attack because they excluded from* 
employment disproportionately more blacks than whites, the employer tried defend their validity by intro- 
ducing statistical dat^i to prove a relationship t^etween the test scores kiid job performance. Some of this 
data consisted of comparibons made between test scores of existing employees and their job ratings as given 
by supervisors. The sample ivai> small and the study excluded the 40 percent of tlie applicants who had failed 
the tests. In holding the validation stud) not sufficient to carry the employer's burden of proof on 
the question of performan^e-relatedncss, the Court said (pg. 914): * 

Perhaps thD most absolute bar to the action of the court below in accepting. the work done . 
by Dr. Hite as* a final validation * * * is the absence of any attempt -to show* that the tests 
. did not screen out blacks as blacks. This minimum is designed to safeguard the key gu/irantee 
which the guidelines and the 'Act intend to assure-- 'that the benefit of employment is not denied 
to blacks by the apparent neutrality of a facially objective ajpility -test . (Emphasis supplied). 

Similarl), m WaUton v. County School Board of Nansemond County , Virgini'a, 492 F.2d 919 (4th Cir. 1974), 

< . ? ' 

a school board's seemingly neutrfll rule requiring teachers to take the National Teachers Examinations and 
obtain c\ certain minimum score was invalidated when evidence showed that the testing requirement had resulted' 
in the elimination more black teachers than white teachers an^ that the test did not purport to measure 
classrdOm teaching skills ^ ^ ^ ^ ^ y 

In Rowe v. General Motors Corp. , 457 F.2d 348 (5th Cix-' 1972)/, a seemingly neutral promotion procedure 
wis invalidated when it appeared the recommendation of an employee's immediate superi9r wps the indispensable 
single most important fai^tor in the projsotion process, immt^iate superiors were given no written instruction^ 
pertaining tci the qualifications necessajy fo^romot i o;?^ the standards which w^Jil determined *to be contro'llmg 
were vague ancj subjective, and there were no safegu^ds to avert discriminato^^ractices.^ 

In another promotion case. in which a seemingly ne^jttral rule was criticized; Magquez \. Omaha District 
/Sales Office, Torct Div ision , 440 r.2d 115" (3th Cir. 19"1), it appeared the employer had a policy x)f requiring 

prior traiiTing in Class 7 or 8 fieW experience in order for* an employee to advance to .a Glass 9 managerial 

• \ / ' ' > ^ V ' 
position. ^Jhe plaintiff, a MexiCan-American who had^held a Class 6 job for; many years, chajrged Herd w^th 

discrimination in bailing to give him a Class 9 position as manager of the department in which he was then 

working. Nationwide, howpver, it' was Ford's policy never to advance an employee from a Class 6 to^ a Class 9 

position, and the trial court had therefore viewed Ford's failure to advance Marquez as being based solely /on 

• • " " ' - ' , / ^ / 

"business necessity.". ' * 

• \ ■ • 

^4. A pronjotional system dependent upon supervisory recommendation uncontJ^Tcd by clearly 
delineat^d-ilQdobjecti ve j bb cp4rt<»r i a and which resulted in di sjjriminatory job standards 
yiSLs pa^r^tly i 1 IpgTrk under JrtWviJ, •according to Baxter v. Savannah Sugar Refining 
' Corpg^atijon , AOS F.2dN^ (jSth Cir.|l974)L ' ~ - ^ ♦ 

5. 'E^r \ case in which there wq^SsJie Id to be ni diseriminatian even though an initial- interviewer 
*haU; plenary power to reject Vi applicant yter the applicant^ in the actual case a Mexican- 
% American, hAd^^^ssed a preliminary writVen test, see Ochoa V. Monsanto Co. , -355 F.^'Supp., 53 (S.n> 

Tcix., 1971), aPf^d..per curian),\473 F.2d SQS (^th Cir. 1973). 



r 



^nie^.>4>{TgTlcitu couit iH.^.opted thi.s ev ident lary , premise , even \iewing the promot ion<il poluy as neutnil 

On Its face and nondiscriminatory , but it neverthclcb.s rejected the conclusion that Marque-z was not 

discriminated against m the <ipplication of the policy. Commenting on its* reject ion, the Court said 

(pgs. 1159-60): • ^ ' 

It as true that the .Civil Rights Act of 1964 is not violated w?\pre an employer's 
present >s>stem of promotion excludes consideration of an employee because he is deemed not 
qualified solely by reason of lack of ability or experience. Ifowever, where an employer's 
^ present advancement policy serves to perpetuate the effects^ past discrimination, altliough 
neutrnl on its faCe , it rejuvenates the past diijcrimination in both fact ^nd law regardless 
of present good faith. 

Since Ljriggs , too, edu*.ation5l and experience requi rements imposed b> employers have come under scrutiny 

(uhen they ait seemingl) discriminatory and not demonstrably related to^job performance). Thus, in Roma^ v. 

Reynolds Metai I'o , , 568 1. Supp . 47 [S A) . Tex. 1975j, inhere a Mexican-American challenged an employee's require^ 

ment of a high-^ohool diploma for t-very position, ^t w^.- said, in ^language far broader than the fact^ of the case 

that an educatiunal requirement had Vo be job. related oi else a bona fide business necessity, and further, that 

the requirement was ebjec tionab Ic imposed merely to maintain a high q.ua^ity ^f personnel or to ease / 

advancement. , ' 

On the other hand, in Spri?lock v. United Air Lines, Jnc , 475 T 2d 216 (10th Ci^r. 1972), it was said 
* 

that where an airline's flight officers underwent a rigorous training program on being hired and then were 
required to attend ^intensive refresher courses to remain at neak performance ability, .the possession of a 
college de^ee indicated the applicant htHj,the ability to understand and retain concepts given in the atmosphere 
of a Qlk^TOom^OT trftin^ng program,^and where a person -with a college degree, part°icularly* in the "hard" ^ 
sciences, was' more aj^t to cope witb the initial training program and tefresher course^, the requirement of 
a college degree was a lawful 'employment standards, notwithstanding it might have inherently discriminated^ 
against black applicant^. ,Jt was also sai(i that^where a |oh requi red s^gh degree of skill and the economic 
risks involved in hirii^^n unqualified app^ivant were great, the employ^r^did ndt bear as heavy a burden to 
show Its employment criteria were yob .related as when the amount ,of skill and training and the consequences 
of hiring an unqwalified appMcant were "ins i gnifiicant . . 

All thiSJ, of* course , ^raises large, as yet unan^?wered quesYkon:> concerning the requirement' for a Ph.D. for 
certain acidemia positions if the requirement ^ results in discrnnination against women who previously could not 
get into some' areas of gi^aduate study because of sex quotas. , - ^ ^ 

TilbNBONA FIDt: iX:CUPATI0.\AUvQUi\l.lPlGAT10N LXCliPTION' * . ^ * . - ' - ' ^ 

Not al 1' 'facial* sex' d-iscrimination /n employmeiit is ^unjlawful . , Section 7a3'(e)" of Title ViK provijSes 

Y . ' ^ ' ' f ' . ^ -\ ' . . • * ^ ' 

sHSn not be an^ unl/j;Wfui employment pra^Jtlce for an ejnploy.cr to. hire employees on-the basis o"f sex where ^ ~ . 



See AppenidirX "B^'?- 
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"sex * * * is a bona fiJe^ occupational qualification reasonablj' necessary to the normal operatiQJi of that ' 
particular business or enterprise."" - 

In the^ Rebate m 'the House of Representatives before passage of Title Vll^^epresentative. Goodell 
cited as an example of a bona fiJe -occupational qualification (hereafter referred to ii\ this and subsequent 
appendices as the BFOQ) an elderly woman in a Jiursing home who might. desire a female nurse. And the HOC ' 
guidelines, taking the position the exception should be interpreted narrowly, mention authenticity as a" 
justification for a BrOQ, i,e.,nhe need fo'r'a male actor to play a n^ile role, or a female, actress tp play 
a female role. Obviously, too, occupatiions such as wet nurse or semen donor, wh(K'e a physical characteristic 
unique to one sex is "necessary, would meet the BFOQ 'standards , as would certain job% based on th^ norms of 
privacy (male attendant for a men'^s restroom, female attendant for a women's restroom). But once more, actual 
court cases involve more subtle BFOQ distinctions. 

#. One of these distinct ions--the Ivceks te5t--'is fundamental and will be considered in this appendix. Other, 
narrowdr BFOQ* dist inct ions will be separately treated in the next appendix. 

The Weeks Test: "All or Substantially AM" * 
^ In the Reading case of Weeks v^. Southern Bell Telephone^ and Telegraph Co. , 4^18 F.2d 228 (5th Cir.N^69), 
'a woman who had been a Southern Bell empio>ee for many years brought a Ii^le VU action b"e cause the company 
refused to»consideif her apjflication fof -the position lof switchman. ^ . — 

From the evidence?, it was clear she had b'eGn denaed the job solely because she was female, not becyius'e ^ 
she lacked. any qu*ilif ications as an individual. The job sometimes required the lifting of items of equipment 

weighing in excess of 50 pounds, And Soutlit rn Bell felt this and similar aspects of the job made it too strenuous 

I ^ ' J 

forewomen. It argued the job wa^therefore wi th in "the^FOQ except ion . - 

19^J[^6urt, citing with approval cel-tain . LliX guidelaoes rejecting the applicati^on of the BFOQ exc<^ioa. . 

to .^he 'rcfu^i.vl to hire a woman because of assumptions about the comparative employment char^^Cter isti cs of 



.^,wamon--in general or to the refusal. to hire an ir?dividuaf based on stereotyped characterizations of the sexes, 
said^^ fp^s. - ' •. - " ' " " \ ^ ' ^* 

We conclude -tJuit the prinei^^-of nondiscrimination requires that we hold that In order to 
rely on the bona fide o(>c6)^at-ional qualjf tccti^n^ eocCeption im employer has th<j burden of 
/ proving that he h:id reasoaaJxle^cause^ to believe, that is, n factual basis for, believing, that 
tl.ll or substantially all women would bjc janable to per fo r!fr<:^frfeiy.^and efficiently the duties 
K o^ the "job involved. < ^ / . > " • . ^ 

^ - : _"T- - ' • ~ ^ ^"-^ 

^ " ' Southern Bell * * * would have us '^issume," on the/basi^^^tf a *^^tereotyped character izationV 

that few or nb women can Safely lift 30 pounds, while all^ men aYe treated^s i"i^they can.-^ , _ . 
(Hmphasis suppHed.) , * - \ • * ' . ^ ' - *' -k" ^ 

In order to invoke the BFOQ excejj^tion, thevrefore, it_ is not 'enough to^iow that -most women- , would no^ be 

ah IC' topper form the—p^i^c^JlJi* 3^^^,.'^^ rfttrst-br. shown t^tpre ls a f^ ^ctual basis for believing that al 1 btr 

substantially all ?^omen wo'uUf not be able to perform ~it.^ ' ~ " " . 



5 * 7. Ihe burden of"pF^\^lng an exception ;to a humanitarian remedial statute is on\thfi party^ 
Z^.* ' _ - clarraing the exemption. Weeks , supra ,' and Phillips Inc. v. Wa'l 1 ing 324 U,S.' 490, 



The difficulty this burUen places on the employer was demonstrated in Cheatwood v. South Central Bell 
Telephone and Telegraph Co. , 303 F. Supp. 754 (M.D. Ala. 1969) --another case in wjiich a female 
telephone-company employee was denied the opportunity' to bid on a job the compatiy felt was too demanding 
for women. / 

The parties engaged in a battle of medical experts in an effort to establish significant differences 
between the ability of men and women to perform the job in question, and the Court, noting that this and 
*other evidence made it clear* it was rational , rather than merely capricious , to discriminate against women 
as d 'class in filling the position, nevertheless said the employer had not met its burden of proof in the 
manner requi'i^ed by Weel^s . It had not shown, j.n short, there wfas a factual basis for believing that all or . 
substantially all women could not meet the job's demands. And even granting that the nature of the job was 
such that the ■emplo>er could legitimately exclude pregnant women from consideration, it could not exclude 
al 1 women ^simply because some might become pregnant. 

Some six months after the Fifth Circuit's decision in Weeks , supra , the Seventh Circuit, m Bowe v. 
Colgate-Palmolive po.", 416 F.2d 711 (7th Cir. 1969), considered an employer's rule which allowed men to bid 
for jobs on a plant-wide basis whil'e women were restricted to bidding for jobs that did not require their 
lifting more than 35 pounds.""^ 

The trial court had felt that the employer acted reasonably in the' interest of the safet>^ of female 
employ.ees, and that the rule^was therefore a valid BFOQ exception. The Seveath Circuit disagreed, "hliile , 
the employer could, it said, retain a 35-pound weight-lifting limit a^ a guideline for all employees, male and 
felj^e, ihdlvidual employees had to be afforded a reasonable opportunity to demonstrate their individual 
ability to perform more strenuous jobs on a regular basis. - ^ ' * 



THF. SK'\-PLUS FACTOR 

.Two months- after its decision in Weeks , supra , the Fifth Circui.t, in Phillips v. Martin Marietta 
CorporatioiT ," 4-U F.2d 1 (.19t>9.j, openix^ the door to an interpretation of Title VII many women's rights advocates 
felt created an exception so large if would swallow the rule. 

" Mrs. Phillips, the plainti^ff, had submitted an application for employment ---in response to a newspaper , 
ad- -as an assembly^raijiee. She was to4rd, however, that female applicants with "pre-school agt children" 
were not being considered. There was* no similar restriction on male appl icants .with "pfe-school^ age" 
children, andjMrs. Phillips commenced .a Title VI% action. ^ - ' . 

Martin Marietta chose noj to rely on the BFOQ excd()tion, but to defend instead on the^premise its policy 

' \ . 

,of not, hiring women with pre-school age children wa5 not per se discrimination on 'the basis -of "sex, ', since 
* * " « 

not all women werC ^^cluded from consideration. It w^is able to show, in fact, that 75 to 80 percent of i 

/ • ' ' * < . ' . - ^ ^ > > ^ . \ ^ 

those who applired for i^nd of those who helcl the position of assembly trainee actually were wiomen. The Circuit 

GQijrt, acccptott* th is^ argument., saying. (Pg- • • ^ - ^ ^ 

- ^V*" T^e-^A^Klghco^pnesonJed. m the trial court is quite ^o^^l^ing that no discrimiliatrtm against^ 
"-1^::^.^: \\^yim^n as -a. whole or tlH> appellant, individually was prnct'lced by Marj4"^^i?U|etta/ -^The . 



iji^'^'^i'"*^^*^ W'*-'^ babcd on a two-pronged (jual i f ication , i.e*. , a woti^n with pre-school 
'age children. Ida- Phillips was not refused employment because *6he w^s a woman nor becaOse 
. she had pre-school age children. It is the coalescence of these two {elements that 'denied 
her*the position she desired. I \\\ 

On d petition for rehearing, Ub r.2d 125" U9b9) , Judge Brown, an a much quoted dissen^t, criticijzed, 

^ ; ' : • . 

that majority opinion and coined the phrase "sex-plus** to characterize the argument it embodied. Judg^ ' 

' ■ - - ' ' • ' 

Brown said (pgs. 1259-60). ^ . ' * > 

The case is simple. A wohan with pre-school children may not be employed, a man with 
pre-sc}iool children may. * * * is this sex-related? "To the simple query the answer is .> , 
V just as simple: Nobody--and this* includes Judges, Solomonic or i i fe >tenured--has yet seen * t 
a male'*mother . A mother, to oversimplify the simplest biology, must then be a woman. ■ 

It IS the fact of the person being a mother- - i .e. , a woman--not the^ age of the chi Idren^.,,.^ 
'which denies employment opportunity to a woman which is open to a man. 

' ' . [ h 

^ it It ie t • . fl ' , 

J • • • ' 

If "sGA-plus" Stands the .\ct is dead. * * * Free to add non-sex factors, the rankest sci'rt of 
d I scr imitation against women can be worked by employers. . " 

Judge Brown must have felt \ indicated when the Supreme Court, in Phillips v.^ Martin Marietta Cojpor.at ion , 

400 U.S. 542, 91,S.Ct. 490 (1971), vacatedsthe decision in 411 F . 2d 1, supra . As a result, the concfept ,of 

^the sex-plus factor is'generaHy considered dead. It should be noted, however, the Supreme Court kdpt the 

case itself alive by remanding it for the taking^ of evidence%)n the question of whether the existci:jce of 

i^onfliLting family obligations among women ^and men with pi'e-scho*ol age children, if demonstrably more releitowt 

to job performance fof*"'a w3nian than for a man, could arguably be the' basis for a BFOQ except ion . 



STATISTICS ' ^ . * . ; ' ' 

J . • 

, ' An effort to use employment statistics ^to establish discrimination is comnpn to many Title VII cases, for 

^ ^ \ . \ 

"statistics often tel] much, and Courts listen."^ 

In Pgrliam v. Southwestern Bell Telephone Co. , 433 F.2d 421 (8th Cir. 1970), a Title VII ca'^se involving 
racial dtscrimi nat ion , in hiring, the plaintiff introduced evidence to show the proportion of nonwhite employees 

had decreased from 1.86 percent in September, 1964, tp 1.71 percent m June of 1966. Of the 54 black emplo/e.cs, 

' - • ' ' / 

^* six w'umen hctd obtcpned positions in the office and clerical section, four of them becoming telephone operators. 

* Most* of the blacksf however, remained in the house service category. Nq blacks worked as craftsmen, drafts- 
women, or in sales. The Court, taking" judicial notice of the 1960 census, to the effect the, population! of 

\ - . • ^ , ^ 

8. The parties reached a settlement and the hearing ordered on remand was never held. Jifstice 

Marshall, separately concflirring, criticized 'the Court's suggestion that a, "bona fide, ^'"■k^;' 
occupational qualification reasonably necessary to- the normal operation'^^ of Martin .fjarietta's ' ' 
business ^oul4 be established by^a showing^that st>me' women, even the vast majority/; writh pre- 
school age children have family responsibilities which interfere with job perfornv&'rtce , and 
that men do not usually have s>relij[*e5ponsibilitie^ . . ' f ^ 



ofv.2(\ 583', - ' * 



9. Alabama \. United States , 304 F.2d 583', 586 (5th Cir. 1962), affM. j>er curiajn $7l U.S. 
• .^7,'83S.Ct. 145 (1962). ^ , ' /' / . 



. * 86 

Arkansas, uhere the lj^c iirosc', vwis 21.9'!^ bUicK, heJJ xhSt the 'statistics established a violation of 



litle VII as a matter of l^^w . 

In Wetzel v, liberty Mutual Insurance Co, , 508 V,2k\ 239 (.Srd 



Cir. 19»751, it was |aul statistical 

ly iTiybs 



evidence showing that only two Of 5,13 j^laims adjusters hired betv^een July 1 ,1^6 5 and March 17, 1972 were 

uoihen, th'at during the same period 98.84 percent of all per^>ons hiied a-^ clainus representat n es were women, 

and that tlio defondtHit itself had found onc-third of its' claims represehtat u es wcic qualified to bc^^omc claims 

adjusters, established a prima facie case of .sex di.^criminllt ion thus shifting to the defendant the burden 
* ' - ^ — 

w of showing the statistn^s woie mi^lead,ing or of showing n<5ndisci*iminator> reasons for its poluj^rr fin thie 
^ ' ^^-'''^ .* 

•lower court proceedings, 372 [. Supp. 1146 tW.D. Penn. 1974), aff'd. u\ other areas^^^Sll r.2d 199 (1975], 

it was said coni.lusor\ statements that the emplo>er had never discriminate uT^hn'ing insufficient, to; ' 

satisfy^this burden J 

In Johnsgn v. Uni^crsit> of Pittsburgh , 359 F Supp. 1002 (W.D. Penn. 1975), the plaintiff, an^untenured 

female assistant professor who alleged she was about to bo discharged because of her sex, introduved s.tatistical 

evidence to show that out of 401 facult> membeis in the school of medicine, wljere she was employed, only five 

•women htid tenure; tluit six departments had no women iit all, eleven had nd" tenured women, and only tjiree had 

wgmen with tenu?b; that the average salary for male tenured pr6fessors was $37,500 while the average for wouien 

With .tenure was $27,000; that increases in salary were granted at a higher rate to male profes"sors, that 

there were four times as many women eligible for tenure 'as mAi ; and that during the last six years, seventy 

meji were given ^t^enure as compared to three womeh^. ' , » ^ 

•'The Court found the statistics persuasive, saying (pg. 1008): 

We .agree that the stat ist i cs^ and lother evidence of discrimination showing the imbalan^^e 
of ien and women with tenure in the Sj^hool of Mcduine and the Department of Bio^^hemi^tC) iri 
paifticular make out a prima fat.ie case which imposes upon the 'defpndant the duty to go forward 
wit||i rebutting evidence. * * * iVe do npt necessarily^ have to -dLgree with Dr*. Gerald Gardner 
. that the probability of no di sj^nminat ion shown in these figures is one chance in 400 million 

' ^ butiwe would agree that the chances are very small. ^ ' ' . 

/A differeivt result was reached in Green v. Board- of Regents of Fexa^ lech University , 535 f. Supp. 249 

(N^kfii'Iex. 1971), aff'd. 474 r.2d 594 (5th Cir'. 1975), reh. den'd.'475 F.2d J404, a 42'U.S.C.A. Section 1983 



case*^^ in which a fem*ile associate professor seeking redress for grievan(^es allegedly resulting from sex 
discrimination b> university o^f iVial s ,* produ^eQ statistical evidence to support allegations of a pattern of* 
^discrimination xigainst women in the. In ring, salary, and promotion practn.es of her academic department. But 
unlike the situation in- Johnson, the defendant tame forward with overwhelming evidence showing'tlie decision 

" r ' • 

hot to promote the plaintiff was base'd entirely on conside/ctt i ons oth^r than sex. 

. ' ^ >• V-^ V 

In Rowc^v, General Motors Corporation , ♦ 457 F . 2d 348 (5th C/r, 1972), a racial discrimination action, the 
\ 0 » - - • 

statistical evi denize showed, among other things, thiit out of a total of 114 employees promoted from hourly 

) ' ' . ' ' " 

jobs to salaried jobs between' 1963 and 1967, only seven were blacks. ' ^ * 

"In discussing the weight to be given tQ such evidence, the Court said that whi le'^f igures of this kind 



^ !0. See •Xppend ix A- 1 . ♦ ^ • f 
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do not necessarily satisfy the whole case, they have critical, if not decisive, signif icance--at least 
in putting on the employer the burden of demonstrating wh> , on acceptable reasons, the apparent disparit)^ 
was not a real oire, ' * ^ 

The female plaintiff in Cuppjes v. Transport Insiirarice Co. > 371 F.^'Supp. ^46 (N.D. Tex. J974) , aff'd. 
498 F.2d 1091 (.5th Cir. 1974), worked for an insurance company , having a total of 90 em{)loyees in all 

i.^V'l ' < " ' . ' . . ■ ^ ^ , ' 

depart men ts.v In alleging she had been discriminated against on xh^ basis of. sex, she said that she was 
thn?f 



tbe5first female underwriter trainee the company^ had*" ev er had, and that , she c^btainefd the job only as the 

i \ . ••••• . * - 

result of complaints \<j^ superior^. Furthermore, sh^ said, .-rro other women , had become underwriter trainees 
Since that time. But in ans^ver to her argument this vfbjjjjfct i st ica 1, ev^idence of di^^t^rimination and tokenjsm. 



the Court said in a footnote that while statistics can pVove , discrimination where there are several thousand 
employees, they have less probative value »when the total number o/ employees is as low as 90. ' 

.When it has been proven there is low emplo>ment of women by a partiCi^lar emplo^'er and statistics fail 
Xo establish di s^r im mat ion, it may be because the p la int i f f • has failed to show there was a pool of qualified 

applicants. Thus, in Stone v, r.D,S. federal Corp. , F. Supp. , 5 FF.P Causes 924 (N.D. CaK 1973), 

the plaintiff, alleging the clefendant *had refused to hojre ,her as a systems engineer because of her sex, 
produced evidence to show that onrv five percent of the defendant's several' hundred systems engineers were 
women. In refusing to h^d tins nece^^rily established discrimiination, the Cour"t said there hacl been no 
evidence to show the pool of availatjjjle anjj qualified applicants had any different Composition. Though census 
figures mdicatlsuJ that the proportion ot women in occupat,iOns .such as computer specialists, computer pro- 
grammers, and computer systems analysts was* about tw(7nty percent for each category, none of these categories, 



it was said, described^ the kind of bvstems engineers employed b> the defendant, all of whom were required to 
^h^ve ra<^reprein se skills and experience. j ^ 



On the othcj" hand, an employer ^^annot refute statistical evidence^ of discrimination by showing that 

for di scr in^inat ion migh'i 1 
).\.C. Cypress v. 



no women* appl led , especially since the employer's reputat i on- for di scr in^inat ion migh'i have had a "chilling" ^ 



effect on inquiries. Lea v . Cone Mj. lis , 301 F. Supp. 97 (M.D.N.C. l-t^O ) , Cypress v. Newport News Gencfai and 
N'onsectarian Hospital Assn. . 375 F.2d 648 (4th Cir.' 1967). . , ' 



BURDE-N OF PROOF 



respondent, a black civil rights activist, engaged m disruptive and illegal activity against McDonnell as 



part of hib protest that his d 
motivated, i^^en McDonnel 1 , wh 



Ihe'lead'ing case is McDonf|el 1 Douglas Corporation v. Green , 411 U.S. 792, 93 S.Ct. 1817 (1973).^^ The 



sc^harge as an employee and the firm's general hiring practices^>jiere racially 
ch subsequent 1> advertised for qualified pei"bonnel, rejected his r.e- employment 



jo' 

11. This burden of proof sl30uld^be ^distinguished from that cited, in Footnote. 7-, supra > 

12. Hdwln I. WiegaiHl V. Jurinkot ,* 4 14 U.S. 970, 94 S.Ct. 293 (1973), v^icating 477'V.'2d 1038 
Q ♦ f3rd Cir. 1973) ,^ndi cates the same proof btirdens ara appl leablc to sex discrimination 

ERIC - / ■ . ' ^ 
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application on the ground^^ the illegal activity, he initiated the present suit, claiming the refusal to re- 
hire was a subj:erfuge to disguise the fact . he-icaT denied Employment because of his civil rights activities 
and his race. In this context, the Court discussed the applicable rules as to the burden of proof and how 
it shifts: (pgs. 1824-5): 

" *" ' The complainant in a Title VII trial mu&t carry the initial burden under the statute* of ^ 

establishing a prima facie case of racial discrimination. This may be done by showing, (i) that 
he belongs to a racial minority; (ii) that he applied'and was qualified for a job for which 
^ the employer was seeking dppl icants ; (lii) tliat, despite his qualifications, -he Wjis rejcctedi,* 
and (iv) that, after his rejection, the position remained opc^ and the employer continue)d to 
seek applicants from persons of complainant's qualifications. * * * ^ - * j ^ 

The burden then bust shift to the employer to articulate some^legitimate, nondiscriminatory 
reason for the employee's rejection. We nged not attempt in the instant case to detail [every 
matter, which fairly could be recognized as a reasonable basis for a refusal to htre. Hcjre 
petitioner has assigned respondent's part icipation" in unlawful conduct against it as the cause. 
Tor his rejection. We think that th is* suffices tq discharge petitipher's burden of proc f at 
this s.tage arfd to meet respondent's prima facie case of discriminatfon. ' « ' - 

.** ' ' ' ■ . "^t 



(Bjut the inquiry mu^t not 'end here. Isliile Title VII does notc^^ithout more,jcompel rehiri 



of respondent, neither does it permit petitioner to use resppndgnjt '^s*, conduct as a prete: 
the sort of discrimination prohibited by Section 705(a)(1). On'^remand, respondent must 
be afforded^ a fal r/6pportunlty to shpw that petitioner 's ^stated reason for respondent's 
was^ in fact ^pretext . Tspecialjy relevant to such a 5,howing would be evidence that whit ) employees 
involvod in acts ^against petitionej- of comparable seciousness t?o the "stari-in" were ne /erthe le^*^ 



retained or rehired. 



Other evidence that jnay be releva-nt to any showing of pretpxt includes fagts as 
petitioner ' s*^treatment of respondent during his prior term of employment; petitioner's 



f le • 
reaction, 

if aiiy, to respondent's legitimate, ci vi 1 rights "nctivit les; and petitioner's general policy and 
pracj:ice with respect to mindrtty employment . ' * ' * 



-BACK PAY 



ir ing 

t for 
* * * 

rcj ect ion 



Whether back^pay &Jiould 'be awarded at all in a case of di scr imin.it 1 6n 'in employment linder Ti 



:1c VII 

iVwirU It has , been made, the fornul.i of com' 
s discretion. Thornton ^. I.. 

1 




leys 



*a m^itter' of the tri il judge' > discretion, .ind after a deci^ 
tation and .thc^*Clcterminat ion of the recipicifts arc* also Matterh '^Ri 
Motor FrcHghS t 497 ^.2d 416 (6th Cii'. 197^V). 

Klicre' biCck ^ay is asked 'in aaatrtioi) b.ised on sex d li^cr iminat i on in employment, a court muht' balance the" 
v.irious eq^iiti-es between the partlc^ and dei. idc upon >i result uhich is consistent with the purposes of Title 
VII and fundamental concept s*of^/airness . Sch.icffe'r v San Pi ego Yellow Cabs, Inc. , 462 V .2d 1002 (9th ^^fV-. ^ 
1972). ' , — 

Thus, in LeBlanc v. Southern 'Bell Telephone and Telegraph Co. ,.^3.^^ r. Supp. 0^2 (E.D. La.' 1971 J, aff'.d. 
460 r.2d 1228 (5th Cir.*.1972), cert. ^en'd. \09 U.S. .990, 95 S.Ct. 320 (197^J, the Court, "while declaring inval 

*.vitai.n state protective faws limiting the numbci of houis per day 6n per week that women could work, declined 

* ► - / . . r * , 

to award back pay agaiJist the emj:)loyer who, in good laith hut in incorrect reliance on their valulit), had 

discriminated ag.iinst wonjen by denytng them access to certain jobs, and who, iti states where the^^v were no » 



■r 



15. In McDonne?*?, ,it was also said that the absence' of an KrOC ffnd^ng of "re 
•could not bar suit under* Ti t le V 11 , and tiiiit court actions undci^ Fitlc'VI 
proceedings. ' , , . . 



sonable cause" 
are de novo 




89 h 



3uch law^^^id given women access to fhese same jobs. 



14 



The award of back'pliy, in sh^prt , is not piftiitive in nature, but iS equi tablev 'tind is intende'U^to 



restore the recipients to their rightful economic status absent* the eff^'t.s of the imlawf ul' discrimrnat ion* . 

* • , ^ - , , ' y> - . 

Robinson^v. Lori 1 lard Corp. , 444 2d TQl^JJ^h Cir. 1971J, cert, dismissed '404 U.S. lOOby 92 -S.Ct. '575, ( 1971 J . 



Back paiy also includes more than straigl'it safar> . It includes interest, overtime,. Shift di«ff^ntial^ 

' ' I ^' ' ' .1/ ' 

^ and vacation and" sick pay, Pettway AmericanXast Iron Pipe Co. , 494, F. 2d 211, reh. den'd. 4^I5S:;^.23 1^96 

' / . ' " 

(5th Cir. 1974). ' ^ ^ . . , ' t' ' .\ 

In Meadows v. Ford Moto r Co., 510 r.;:d 9."^9 (0th Cu. 19751, it appeared the trial coui*t had found 

discraminat ion in hying "as to the female plaintiff and h6r class. Accordingly, it awarded attorney'-s ' 

fees, and^ ordered the defendant to create- a special hiring pool cqnsisti^ of the pi alnt i f f .qnd members^pf^ 

her clas-., in a sQ4ec?tion priorit) detcjrmined^by the wJates each had jq?^hed for work, and to call each 

individual Iv ifpr a job inter\iei? as^pppoYtunit les arose in a proportion of one to three as compared with 

i : . ^ - • ' • ' . ^ 

1^ gt-ncrar hiring paol, Ikit the tibial court refiased to .award back pa> , saying, in substance, that- back pay 

i^uKl^gcncral 1> be awarded onl> in cases of discrimination involving promotion, transfer, or firing, and* in ' 

of hiring where it was definitely shown an individual would have been*enj^i^ed»to employnfcnt 

but^i" the .discriininat lonj on a date»cprta4m — "^n the present case, i^ said, Xhere^te no way to determine 
, >^ ' . v" , ^ ^' * 

unJ would^iuive been hirell, and when, and v^fiat Othef H:i,rcum5tances nright'havc irjterV 

. • 

The Sikthj^C 1 rcUit disagreed. Back pay , " it *sa id ,' was *iwardable in hiring cfiscriminat ion , even if tTie 

- 0 s ■ I . ' , - 

dcterminat ipii was' difficult . Furjihermoi e , it was nlscJ appropriate to grant retroac t ive^seniority , althqugh 

^ 1 ■ ' >^ * ' 

s\x^\ a grant *^\t)u Id not depend solely upon the existence of a record sufficient to j ust i fyN^ack pay tut would 
also .inval vi? .consideration of the in4:erests of wo;^iers* ^vho ^might be displaced a.^ well a's the interes€^ofN{:he 

" ' ' ^ - , 

enip 1 oy (2 r ^,1 If retaining an e^perien^ed-^work force. In^^Ji^io^j other fringe benefits such as pen^pn ract^s 

and choice of vacation sch^^dulos^ should be retroacjtively awarded *to the date found to be appropriat9 fq 

- ^ / 

the award of b.ick pay. - , - j ^ ^ 



Under Title*VII, tlfe courts ar^ possessed of' broad discretionary power to fashion i^emed^.s which pr6vent ^ 
future discrimination -and reme'(iy, the effects of past dis/Tr im^n?ition,« Vogler v." McCarty, Tftc. , 451 F.2d U36 * 
(Sth iTir. J9">), and the provision la Trt^h? Vfl that a Court may (^njom and onJTsr yuch affirmative action as . * 

' , ' ^ . ' . . ' * . o ^ * — ^ '\/^ ' 

»ma> ke appropriate is to be bro<idly -riCfad and applied so as to. effect ively te^rninate discriminatory .employment 
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14. Jo li^e effect is Kober v. Wc.si inghouseiElectric Corporation ,, 480 F.2d;240 (3rd Cir. 1973),, 
but : contra is Schaeffer , supra , wher(/ a , fenic^^e employee was awarded back pay for the extra- 
hour per day which male employees but not female employees were permitted to work from the 
date when the emp)oyer had knq^ ledge of both a court de^cision invalidating a state Ihaximum- 
hours*law and the RHOC • s decision in fav^ of the employee. , 
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^ . * I. / 



♦ ^ ^ ' ^llkJgJ** "ii'^utral r^e" standards, where an employer*s present system of promotion serves to 

' perpett^at^ the effects of pa^t discrimination, the»syste1n, although neutral on its face, tPJti^«>n<*'to^'^.-» - J"*' ** -"^ 

y--"'/.'' ■,- ■• . . - • -".v-- 

' ^tj^^ ^j^&t: 41 sc rumination regardless of present good faith. And under these same stanj]ard^t:,-g<?nertlli ^qU, . * - , , 
, 'f Mn^ei¥niedx or subjective promotion (or hiring) practices are suspect. ' * 

^% J*itl€> Vn* also recognizes .that some jobs are such that the sex of the applicant or employee is a bona 

• V i!--^ ' • ' ■ • ' - . 

4 • .^flde ^ccupajfioiial . qual 1 f icat ion for effective performance of^that job.* But ojnployers cannot establi?}i 

arbitrJr^ distinctions m this area. If an employer wishes to exi^lude women from a particular "job, it must 
carry the burden of i^houing it has reasonable cause to^believe, that is, a factual basis for believing, that' 
\* al 1 . 6r substantial 1> all women would be unable to perform safely and efficiently the duties involved. 
- * . ^ ii\ '4^}di t ion , an employer cannot aCoid tlie imperatives of Title VII by uniting sex with a second factor 

(J:hc^su^^a>l»ed "sex-plus factor") ^0 exclude women from a particular job: Accordingly, the argument ^, J ^ 

^ ' * ' • ) • 

^ tlf^it f(5^fusal to hire women with pre-school age children is not discrimination based on sex, but rather 

' ' "■ - • • i 

di^tVj^niTitioiv -r>ased on the Loaluscence of sex and a second factor of having pre-school age children, fails,- 

as a ^(vfen^j2v.-uiilc:»H the employer can establish the coalescence' itself is a BFOQ. • ' , ' 

,"\^*--V ' ' * * • • 

t .'gi *^ J" T^J^^^^T^fe^Titl^ VII (a^i other) cases of.alileged sex discrimination^, statistics* often play a vital role. They 
^*:L-^"^ ^can b<>-U3il5 to maK^ "C^Tiffla. facie case, thus requiring the employer to carry the burden of jus^iY>ing the apparent 

.^.-/^ t Ae:i5crimiiia^on^on-lxjgally acceptable grounds. But conclusory statements, by^ t 
^ ^ -r / : £tiM^t^^zyQ h(St<^^£^ this. burden. , In a case that is not a c 

^ ^ \^caTCh^l^^,\fy 3, sliowing that tfie plaintif.^ herself was^ot hired (or promotedj because ofi consideration unrelated 
.t'^-*' ^'"^^*^^^-^^^-^S^'^^^^^^^^"''*^^^" against women as a class might have been proven). 

. '"^i" thftC^ploj^ing institution is small, statistics lose some of their probative value. And when statistics 
-^^j,^.— JftU 1 to b^tgjbl ish. discrimination, it is sometimes because the plaintiff has failed'to show the exi§.jLence of a pool 
JOT. c^ual Tied applic^ntgT-that is^ f^ijed to shov# that the pool of qualified applicants has a male-female ratio dil- 

"t" • ' 11 - ■ ' : . . . ■'■^ ^-t- .• ■ • ■ » 

' ferent — ' — " ~ 



the employer that it had never di^- 



:l^iss action, however, this burden 



\ burden 



om that which the offei;gtl si^c^tistics have shown to be characteristic of the particular employer-' s practices. 



Tit^ VII cases ^ the pj-a^tiff must carry the init^l burden of establish.ing a prima^ facie ^ase. Then the 
irden shifts to X^^^ xOmiX^^^^t^ show some legitimate, nondiscriminatory justification for the practice. IVhen 
* th*c et?ployer dcr&s thiS-U the 'burden shifts to the plaintiff to shov/ the justification is prete'xtual. 

\ BacK pay, .in TitUJ 'Vt*f 'ca^es^ is npt intended to be punitive. Its allowance i^discretionary, as are the 

.Jp- -.JCcyrau ^Q^Ht^a^^niim (t^^ p-»de t ^ rm i rt a 1 1 pn of recipients. .A court , -^j^^^ort , rfnust balance the equities between 
..VtHe part'i-c^.a'nd^ j^her"^* fbr'cxamplei^ an eJBfJpyer has relieii in good fai^^^on state , protective Laws prohibiting * 
the empTdVTn e5^'t;^<»fi ^wfflfin«^ i^^ -ce r^^i t\ j obs />.fbBc]c, pay 1 1 not o^inarily be allowed. 

(rv42fal\.*Jth^K:trjSto' tnjveobroa^ discrCMpna^^y autJiority to fashion tiie proper remedy. Thev- C^n require 

^' T 3^-^'*--:;.^.^'--^M<: *<,'^^: - : > ^" ' C ' - ' ^ . 

affirmative action trtttie-€TRp^o)^r^^.tiieV^can^tet^In. an extended period, and tney van order 

rt3ir\stateiite/it.Q£ tfi'^pI^iUtiR^^ "^^tJine^ ;^Ue^ grant^ a^jircl imin-ary injunction--if it is li]<.eiyfthe plaintiff 

•* wil^'^I>i^<;v^^'<>n 'thcT JbSritv ^ And they do not have to find a. specific discriminatory intent or\ t^c, paft^iof the 

^ — t^.^^" 't^ ^^dit the employer meant, to do what it^cTKt^hat is, thdt, its einp^^^Ben^' practice 
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Hiring, promotion, and transfer are treated together, hfere bpca^,C,yn-4Jjinerar ^imU principles are applied 
to problems in each of these areas. , " , ^ ^* ^ 

The first part of this appendix continues with a/ examination pf the BfCfQ exception begun in the previous 
appendix, except that here, the fotus is on specific areas of application, na^iely, customer or similar preferences 
mai^^tal status^ state protective laws, and physical characteristics or capabilities.* At the heart of all of them 
IS the concept, set out in the legislative history^ and ECOC regulations,^ and uniformly endorsed by the courts^-^ 
that *ihe BFOQ exception must be interpreted nawrowly. 

The second part of this appendix then considers cases involving hiring, promotion, and transfer, but not 
necessarily involving the BFOQ exception. - ^ 

■ I ■ ■ 

. PART I 

CUSTOMER AND SIMIL^^R. PREFHRENCCS 

''i;, In Diaz v. Pan American World Airways, Inc. , 442 F.2d 385 (5th Cir. 1971), cert, den'd. 404 U.S. 950, 
"U- • 

92^5. Ct. 275 (1971), the plaintiff had been denied a job as a flight cabin attendantiby Pan Am because .ne uir- 

\ * • d 

line^hired only females for the job. At the trial. Pan Am tried to meet the Weeks rule^ by presenting psyi^hiatric 

testimony to the, effect that an airplane cabin represented a unit^ue environment m which the carrier had to take 

. ' . * -■ - 

account df the special psychological needs of its passengers, and that these needH^were far better attended to 
\ " . * 

t- * , • 

by femalesl On a parallel track, it presented ev idence^. that its passengers overwhelmingly- preferred to be served 

\ ' ' ' ' " ' 

by female fli*ght attendants, and it argued that the single-se,x requirement was, in the words of the BFOQ excep- 

. '\ ' " . i ^ ' * 

tion'in Sectiofi.. 705(e) of Title WI, "reasonably nec^*^^ry to the nOtJrmal "opej-ation" o-f its business. 

In rejecting this argument, the Fifth Circuit sai{i^''||g; 38^V\^^ , 

We 'begin with the proposition th^ the use pf ^.the-'^ojra "necessary", in section 
703(e) requires that we apply a business necg^gity tiist"^, not a business convenience 
test. That is to say, discrimination based oV.Sex is Valid only when the essence . ■ 

of the business operation would be undermirved by not. hiring members^ of one sex 
exclusively! ' ' ^ .« 




A, Interpretative memorandum by Senators ClcVrk and Chase, floor managers of the bill. 

110 Cong. Rec. 7213 (1964). See also H. Rep. No. 914^ 88th Cong., IsX Sess . (1963). 

'2, ^9 CFR Sec. 1604.2(a) . ■ . 



3., For example, Kober v. Westingh .ise Electric Corp ;i525 F. Supp. 467, 469. (W.D. Penn. 1971), 
aff'd. 480 F.2<l 240 (Srd Cir. 1973). . 

< 4,' See Appendix C. ' * ^ \ - 

, 5. ' ,42 U.S. C. A. 20pOe-2(e)y See Appendix B. 
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llie primary function of .an airline is to transport passengers safely from one point 
to another^. le a pleasant onvironment^ enhanced by the obvious cosmetic, effect that 

female stewardesses provide as' well as, according to the finding of the trial court > their 
apparent ability to perform the non-mechanical functions o| the job in a more effective . 
manner than most men, may all be important , nhey are tangential to the essence of the 
business involved. * * ' , 

^. We'do not mean to imply, of course, that Pan Am cannot take into consideration the 
aferiility of indivuiuals td* perform the non-mechanical' functions of the job. IVhat we 
hold IS that because the non-mechanical aspects of the job of flight cabin attendant » 
are not "reasonably necessary to theMiormal operation" of Pan Am' s « business , Pan Am 
cannot e.xcludc al 1 males s imply because m^ost males may not perform adequately. * 

• ' o 
To Parf-Vm^'-s argument its passengers preferred female cabiu attendants, the Court cited with approval ELOC 

guidelines to tlie effect a BFOQ ought not to bp ba^ed on "the* refusal to hire an individual because of the pre- 

ferences of co-workers, the employer, clients or customers,"^ and then said, (pg. 589): 

lsl)ile we recognize that the public's expectation of finding one sex in a particular 
role may cause some init^ial difficulty, it would be totally anomalous • i f vce were to allow 
. tlie preferences and prcjudice;s of the customers to determine whether the sex discrimina- 
tion was valid. Indeed, it wa>, to a* large extent, these, very^rcjudiccs the Act was 
meant to overcome. Thus, we feel that customer preference may be taken into account, only , , 
.when it^is based on the company's inability^to perform the primary function or service it 
. o*f fers J 



STAtjl BROTECTIVE UWS 

""^Ffv^ilealing with the argument that state protective ldii^**yeBtricting,j fpr example, the number of »hQurs women 
can wgrk h^t.day, or the maximum weight they can J^e^al lowejd to lift, create a BFOQ, or otherwise justify an excep- 



ion to the niandajtes of Title VJI, courts have had to give consideration to Section 708^ and also Section 1104 of 

■ * * . 

9 * • 

TitleJCl. ^^Ip Substance, the former purports to exempt from liability a person who disobeys a state law requir- 

i»* « , • 

ing thS ifoing an act which wouid be an unlawful emploji^nent practice under Title VII,, the latter provides thet 

no part of the Ci.vil .flights Act of 1964 shall be construed as indicating an intent of Congress to occupy the field 

• N ' • . * % * ' ' ' 

the Act covers to the exclusion, of state lai^s on tho same subject, and that no part of the Act shall be construed 

• . • v' ' * ^. 

as invalidating ^n/ provision of a state law unless the provision is inconsistent with the purposes of the Act. 

In Utility V/drkers Union v. Southern California Cdison Co. ^ 320^1^. Supp.. 1262 (CD. Cal . 197jg),*the defend- 

and argued thc^t the "saving" clauses of the two sections cited above re fleetest a congressional iTitent to leave 

state protective r^gislat ion intact and that the clauses would-be rendered meaningless if they did not do so. But 

the Court rejected this argiynent m its entirety. The -purpose of the sections ,. -it said, was simply that of ensuring 



(S^ 29 CFR 1604. 2.(a) (iii). 
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, 7. After reversal and' remand, further proceedings were had m Diaz V. Pan American World 
Airways, Int. , 346 F. Supp. 1301 (S.D. Fla. 1972),, and 348 F. Supp. 1083. Parv Am was 
ordered to pay all males who would have 'been hiVed.a't the time of^their initial applica- 
tion except for their sex and who accepted Parf Am's Ifcffers p-f employment ancl satisfactor- 
ily completed the training prog^:^ ancf. prbba>ionary period for flight cabin, attendants ^ 
the back pay they could have been expected to earn, with certain adjustments, ' The second 
case vacated the' final judgment in 346 *F. Supp- 1301 'for procedural reasons not matcri*al 
here and provided for the conditional entry of a new judgment. * 

8^ 42 U.S.C.A. Sec; 2000e-7. See Apjj'endix B. , ' ' 

9. 42 U.S.C.A. Sec. 2000h--4. See Appandix ' ' . 
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the preservation ot ^t<itc id^'i> tluit paialleled Title V-Ij1 in prohibiting emplo>TTient discrimination, and ndt that 
of protecting conflicts. To the sdme e^ffect is L&Blanplv. Southern Bell Telephone and Telegraph Oo. , 333 F. StJpp. 
602 (E.D. La. 1971), aff'd. 460 F.2dvi228 *(5th Cir. 1972), cert, den'd. 409 U.S. 990, 93 S.Ct. 320 (1972). 

When the court^s confront state protect uej^Iegislatioh wliich conflicts with the prohibitions on sex discrimina- 
tion in Title VIJ, the> face the dufficult decision qf whether to invalidate the offending state law, or to e;&tend 
It to the excluded sex.^^ Another difficult question is^ who should oear the coi?t of ^tlie discrimination perpetuated 
by such laws? Women argue that they have Tost money because of the protective legislation , but through no fault 
of their own. And that therefore they should- be^ re wnhursed . But employers argue they should not have to pay back 
wages because thev i%ere caught, but through no fault of their own, between conflicting federal and state require- 
mcnta. (In LeBl anc , supra , vvhere the employer's gqad-faith reliance on a state protective law was.shov^^n, this 
exculpatory argument was approved, and, back pay was not allowed.) " ' • . 

With this b> the ^ay of background, it is appropriate to consider the leading cases dealing with conflicts 
Q 

b^twc'en Title VII and state protective? laws. \ * 

In Roscnfo 1 J v '> Southc rn Pac i f ic Co . , 414 r.2d 1219 (9th Cir. 1971J, the plaintiff ajleged her employer 
had discriminated solel> because of her sex by assigning the position of agent-telegrapher to a junior male 
employee after slie had applied for it. The job occas lonal ly, required work in excess^of ten hours a day and 
eighty hours a week (it was this opportuivitv to earn overtime, m fact, tfi^t made the position attractive to the 
plaintiffj and tlie lifting of hea\> objects. But , because this type of overtime and lifting conflicted with re- 
strictions imposed on women "b^ Lalifornia labor |aws and regulations, and therefore only males could wotK at the 
agent-tclegraphoi jtob uithout bei^ng in vi.ulati^on uf them, the company argued that the restrictions made maleness 
a BF-OQ. • In disapproving ^tln s approach, the Court said )pg. 1225). ^ 

This argument assumes that Congress ,^ having established by Title VII the policy that 
individuals must be judged as individuals, and not on, the basis of characteristics 
generally attributed to racial, religious, or sex groui^s , was willing for tins policy* 
to be thwafted by state legislation to the contrary. 

f urtltcrmoro , the Court said, it was implicit in certain LLOC guidelines^ ^ that state labor laws inconsistent 

with the objectives of Iitle VII must bf disregarded, and ontthese premises it upheld the lowor^court 's judgment 

that the restrictions in the California Labor Code did not create a B\JoQ and that they were invalid insofar as 

they were in conflict with Ti 1 1 q VI I . ^ 

^ 10. The same problem can arise, m equal protection cases vv'hen a statute unconstitutionally 

differentiates between men and vvomcn. See Harlan's^ lengthy discussion of tht* problem ^ ^ 
in Welsh v. United States , .^38 U.S. 335, 90 S.Ct. 1792, 1798 (1970), a case involving 
a federal statute dealing vvi^th conscientious objectors. ♦ ; 

11. 29 CTR Section 1604.2(b). * 

\ * , • 

12. To like effect are: Ridinger v. General Motors Corporation , 325 P. Supp. 1089 (S.D. 
Ohio 1971), rev'd and remanded on other grounds 474 F.2d 949 f6th Cir. 1972) (prohibi-; 

' r ion of femtile cmplo>'nient in certain occupations, weights, lio'urs , required rest periods). 
Caterpillar Iractor Co. v (>rabiec , 317 F. Snpp. 1304 (S.D. 111. 1970) (hours); Richards 
v. Griffith fhibber Mills , 300 T . "^'ipp. 338 (Ore. 1969) (wcightk); Kober v. West ingh'ousc > 
riectric Corporation , 325 F . Supp. 467 (IV. P. Penn, 1971), aff»d. 480 F . 2d 240 (3rd Cir. 

1973J (hours); MannTng v. Ceneval Motors Corp. , F. Supp. , 3 FF.P Cases 969 (X.O. 

Ohio 1971), aff'd. sub nom Manning v. Intern ati onal Union , 466 F.2d 8l2 (6th Cir. 1972),, 
* coi't. den'd. 410 U.S. 916, 93 S.Ct. 1 S66 ( 1 97 3 ) (work i ng conditions, hours, prohibited 

employment); (.e noral f lectn^ Co. v -Hug hes, 454 F, 2d 730 (6th Cir. 1972) (weights, hours). 
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k * * 

And in Jones Metal rrodik-ts Co. v. Walker. 281 N.n.2d 1 (Ohio 1972>, the Ohio Supreme Court «held 'invalid, 
as against employers subject to Title VII, state statutes requiring emplo>ers to provide s6ats ,> Umchroom facili- 
ties, and meal periods for female emplo>ees, arid compelling employers to refuse to employ a i^ale atf^pecified 
oci^upations or m excess of a i;pecified ntimber of hours. ^ ' . ^^^'^"j ^ •'^'^^ 

Extension, not invalidation, of protective legiblation was t4ie outcome in Hays v. T^otlajtcl) Forests^, Inc. , 
465 F.2d 1081 (8th Cir, 19^2), \n employer sought an adjudication that an Arkansas statute requiring women to 
be paid time and one-half for all hours worked in excess of eight per day discriminated against men and there- 



er to pay male 



fore had to be invalidated to the extent it conflicted with Title VII. 

The Court, however, held that an> such conflict could be avoided by requiring the- employe 

employees the same premium overtime rate it was compelled to pa> women^^ and dist inguished 'cjlses that invalidated 

state frDtective lau-^ (such as Rosenfeld , s^ipra) on the grotmOl such laws completely prohibited the employment of " 

all metibers of one sex m certain OLCupations. It uoulJ.plaLe an unreasonable burden on employers to require them 

to extend the "bene fits" of buch protective laws to both sexes, because then no one could work in these occupations 

But in the present case, no such unreasonable burden would be imposed by extending the' "benefits" of the Arkansas 

statute to male cmplo>ees The Court then quoted with approval the language of the lower court m Pptlatch Forests 

Inc. v. Hays ," 51cS r. Supp, \7>b^ (L.D. Ark. 1970), at page 137S- ^ 

The financial burden this placed upon Pot latch may ?;eem onerous, but federal labor 
legislation enacted over the last thirty odd years has placed many onerous burdens* on 
♦ employers. It is open to Vrkansas employers generally to seek repeal of Act 191 qf 

191-^. It is open to-Potlatch as an individual employer to rearrange its working 
•schedules so that npbody works more than eight hours a dAy until all employees have 
orked their ^irst>^orty hours in workweek. 
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loTftcmakeVs , Inc. of Los Angeles v. Division of Industrial Wei fare , .,'^56 F. Supp . 1111 (N.D'. Cal. 1973), 



affM.' I ,2d , 10 FLP Casor? 655 '(9th Cir. 1974), presented an "extension" iss/e nearly identical to the 

'One resolved by the Fighth Circuit in Pot 1 atch . \n emp'^o^\er of domestic workers and of persons who cared for ^ 

the sick in patients' homes >;ought^to have certain Califoi^nia statutes and regulations requiring overtime pre- 

mium pa> Onlv foi female emplo>ees declared invalid. Ihe e^)loyer liad been refusing to pay the overt ime, premium 

on 'the ground that to do so would be a violation of Title Vljl. , The Division of Industrial Welfare contended the - 

emplo>er could bring itself into compliance with Title V 1 1 Ir^ simply- extending the s'Sne overtime premium t<> men. 

• ^ » 

Iji^ reply, the Court said (pg. 1112-?5); 

Such an interpretation uould constitute usurj:).y: ion of tlic legislative power that has 
been vested exclusively in the^' state Legislature. Ihe tourt is aware that the only 
author It/ direct ly on this issue is contraiY. (Here the Court briefly discusses the two 
Po t hU:ch Cases , supra ) . \ * 

* * * * ' «^ " 

* * J Defendants urge the Court' to make this change, however, referring to VXOC guide- 
lines, which sa> an employer will be adjudged in violation of Title VII if it refuses to 

1.^. lo reach this result, the Court relied in part on a provision of^tlie Equal Pay Act 

(distussed in a later appendix! which requires an employer payii\g an ^lOlawful ^vage ♦ 
rate differential not, in order to comply with' the law, to reduce thtJ vage raTe oV 
any employee, and in part on KFOC guidelines in 29 CFR Section 1604-.2^ which declare, 
• with respect to state lav^s requiring minimum wage and premium pay for overtime, for 
female employees, that it is an unlawful employment practice for 'an employer not to 
provide the snme benefits for mal-c e'r:)loyees^^*^ ' ' ^ • 




' hire female employees to avoid payment of overtime or* if it fails to provide the same 
* benefits for its male employees. * * * 

The Court agrees that great defereivce should be given fccOC guidelines' and interpreta- • 
, tive comments, because the LHOC is charged with the responsibility of enforcing the 
Civil Rights A*ct*of 1964. ^^LJ" * But trte authorisation given the EEOC by Congress is to 
issue procedural regulations. Such authority does not include regulations Which would 
'affect substantive state law to the degree urged here', namdly that of adding a, new class 
of beneficiaries to those already coveVed by the California statutes requiring overtime 
payments to women. Such a substantial change in legislative intent should be made by 
the legislature, not the' Qourts . > 



MAR ITAL STA TUS 

In Sprogis v. United Air Lines, Inc. , 444 F.2d 1194 (7th Cir. 1971), cert, den'd. 404 U.S. 991, 92 S.Ct. 
530 (1971), the plaintiff, a United stewardess, had been discharged for violating accompany j^oli'^X which required 
that stewardesses must be unmarried. No such policies applied to male flight cabin attendants. 



In finding discrimination, and that the no-marriage rule was not a BFOQ- for ^jj^osition held by stewardesses, 
the Court said (pg. 1199): ^ 



United has failed to offer any salient rationale in -support of its marital status 
policy. The only reason specifically addressed to that rule is that United was led 
to impose the requirement after j^t received complaints from husbands about their 
Wives' working schediftes and the 'a/jjregularity of their working hours.. This la clearly 
insufficient. Section 703(e)(1) spo*c if-ix:al ly requires the correlation , between Xh^ 
conditi()n of employment and satisfactory ^performance of the employee's occupationni 
^ duties. The, complaints of spouse's <<icf^nx\t suffice as an indicai^r of employee coi>fidence. 
Moreover, by its very terms,* the narrowadyception in Section 703(e)(1) calls for employers 
to treat their employees as i ndi vidua 1^ .* '])nitgd ' s blanket prophylactic rule prohibiting ' 
- marriage unfustifiably punishes a large class of prospective, otherwise qualified and 
competent employees where an mdividuiilized response could adequately dispose of any real 
employment conflicts * (Emphasis supplied.) ."^ ' ' ^ 

In Gerstle v. Continental Air Lines, Inc. , 358 T. Supp. 545 (Col. 1973), two ex-stewardesses brought a Title 

\II action against Continental, alleging they had "TeSj^gned their jobs upon their marriages because of Continental's 

rule requiring that all stewardesses be single. Tliere was no EPpQ question in the case, because Continew^a'l' cem- 

tended" th«y had resigned because of their marriage's, irrespective of the rule requiring stewardesses to be single. 

/ \ ■ - • • 



14. A year earlier in Burns v. Rohr Corporation , 346 F .* Supp. 994- (S.D. Cal. 1972), 

* another California district court chose invalidation over extension as to a regula- . 
tion of the California Industrial Welfare Commission' requiring certain ''rest br<?iaks to'be 
given to women but not to men. (The defendant also unsuccessfully argued that the 
regulatioa established a BFOQ within the* meaning of Title, VI I.) 

15. In Mengelkoch v,<^Industrial Kelfarg Commission , 442 F.2d 1119/ (9th Cir. 1971), it was ' . 
held tRat fpmale employees challenging a Call forma statute limiting the number of 

hours womeh could be enjployed ia certain establishments on constitutional grounds were 
presenting a question sufficiently substantiaj^to be heard by a three -judge court, not- 
withstanding they Ver^ also chal lenging' t-l^e sitatute'on Title VII*grounds. Ward v. 
Luttrell , 292 F. Supp. l62 (L.D. La. 196&) is cfcntra to Hengelkoch on the appropriate- ^ 
ness, in a similar consti'tft^ional challenge, o^tonvening a three-judge court. 

16. ' Ihc Court ,al so approved an LLO(."" guideline statiri^^at an emp*).oyer's rule which restricted 

the. employment of married women but was not applicable^-to mari^ied men was prohibited by^ 

Title VII. 29 CFR Section 1604.4(a). > * - ^ 

. *L ^'''^^^^ 

17. In Lansdale v.*\ir«>Linc Pilots Association Iht^fat lonaly vfep F.2d 1341 (5th Cir. 1970), a 
complaint alleging that a union caused an aujj^ie employer permit male flight cabin 
attendants to marry while denying the sagie "jfl^rilege to femal^, attendants was held to state 

. a claim under Title VII upojr which reJ^i^f^coUld^^c^ . ' 



4 

J 



Uub argument pre\ ailed, ttu- i ourt sa> ing tlvat even if the "no-marridge" polic> did \iolate Title \'I1, that 
clement alone uai> not sufficient to justif) an inunediatp finding for the dllciiedly aggrieved plaintiffs. There 
had to be a demonstration b> th'e requii ed *buVucn of proof that the policy was the cause of the claimed injuries, 
and the plaintiffs, the Lourt continLied, had^ failed to demonstrate the "no-marr lage" policy was the force behind 
their resignations, even with allowance being made for the theory the polic> created a "constructive" discharge 
as of the time thcv married. « ' . 



PHYSICAL CHVR'XCICRISTICS AND CAP\BHJTirS ^ ' , ^ ^ 

-\sule from restrictions placed bj' state protective laws on the lifting of ob*j ects' over a certain weight by 

women, mam employer^ indepo^dcntl) ^ldhere to an e^iuivalent polic>, thus excluding w^men from a wAde range of 

usuall) bettcr-pa> ing jobs.J But*] employers havt; been generally unsuccessful in t(jm)king the BFOQ exception ta 

justif) such weight-lifting 1 imit)^>it ions , which aie frequently fixed at about thirty pounds --even though women 

are accustomed to hiindling tins, much weight and more when they care for children in infancy.^ 

The defect in such a policy, in terms of litle-VII, is tliat iT> depends on a stereotype about women as a 

class, 'nius,'" in Weeks Sout^hern Bell Telephone and Fetc^graph Co. , 408 r.2d 228 '(5th Cir. 1969J , where the 

Court concluded Southern Be] 1 had not satisfied its burden of proving that the job of a switcliman was within 

the BFOQ exception, it WjiS' said (pgs . 235-6): ^ 

They i ntro'duced^ no evidence loncernuig the lifting abilities of women. Rather, they • 
would have us "assume," on the basis of a "stereotyped characterization" that few or no 
women can safelty lift 30 lbs., while all men are treated as if they can. iNlule one might 
' .'Iccept , arguenJo , that men a;'e stronger on the average th?in women, it is not clear that any 
. conclusions about relative lifting aliility would follow. This is because it can be argued 
.r, tenably that technique is as important <is strength in determining lifting ability. 

Techniqup is hardly a function of sex. i^l^at does* seem clear is that using these class 
* stereot>']>es denies desirable pqsl^qns to a great many women perfectly capable of per- , 

forming the duties involved. 

•/ 

In Rosenfeld v. Southern Pacific Co. , 444 F . 2d 1219 (9th Cir. 1971), it was said, with respect to work 

requiring not only the lifting of weights but the heavy physical g^^i't involved in climbing over and around ^ 

boxcars to adjust their vents, collapse their bunkers, and seal their doors, that (pg. 1225): 

'Hie premise of Title VII * * * is that women are now to be on equal footing with men. 
" * * * The footing is not equal if a male employee may be appointed to a particular 
position on a showing that he is physically qualified, but a female employee is denied 
an opportunity to demonstrate personal phys,ical qualification. Equal ity^of footing is 
^established only if employees otherwise entitled to the position, whether male or female , 
are excluded only upon a showing of individual incapacity . * * * This alone accords with 
the Congressional purpose to eliminate subjective assumptions and traditional stereotyped 
conceptions regarding the physical ability of women to" do particular work. (Emphasis 
supplied.) 



And as was said in Week.^ , ^upra , the burden of proof is on the employer X.X> show that there is "reasonable ♦ 
cause to believe, that is, a fa^dtual basis for believing, that all or sub^stant lal ly all women would be unable to 
•perform safely and efficiently the duties of the job involved." \ 

In Long V. Sapp , 502 F.2d 34 (5th Cir! 1974 J, it was said that if a .female making a claim of sex discrimina 

i • * 

tion in employment challenges the assumed superior physical ability of her male counterpart to meet the job 
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requirements, ol,>jectiv<? testing is required 



• ^ 98 

18 



In MeaJous v I. or J Motor Co, , 62 I*.R.I). 98 (KJ).,kent. 19'5) remanded on ^other groundb , 510 r .2d 959 {6th 
Cir. IS'S), the issue uas not the weight tht employee could lift, but the weight of the emplo>^>e herself. It 
vvaj> held that the ''(wnpl oyer had violated litle \II by maintainingM policy requiring ^product ion ivorkere to weigh, 
a minimum of 150 pounds, \^here [\} 80 percent of all females from the ages of ^ to 24 m the United States could 
not meet this requi.rement, whereas it could 5e met b> 70 percent* of all^ales in the same age bracket, (2 J the 
employer ht<d made exceptions for ipen weighing, between 153 and 150 pounds but had made no e.ueptions for w^imen , 
and (5) the employer, had mada no studies to determine the strength of people relative to their weight. 

Hie quest ipn of whether an emplo>er can invoke the BhOQ exception to require pregnant female emplo>ees to 
take mandator) matc^rn ity^leaves at arbitrarily fixed times during pregnancy is considered la Appendix I, but it 
fs noted here that in Cheatuood \. South Central Bell Telephone and Telegraph Co. , 503 I . Supp. 75t (M.D. Ala. 
I9b!)j, It v\.is said a telephone tonipan> could have a rule against pregnant women being ^.onsidered for th<? position 
of commercial representative because of the ^trenuou*; nature 'of the work. And in delaurier v. San iUego Unified 

School ,Distr let , F. Supp. , 10 HIP Cases 5bl (S.D. Cal . 19^4), it was stiid that where a school district 

had introduced medical evidence relating t(y the declining ability of women in the eighth month of pregnancy to 
perform certain woi^k effect ivel> and relating to doctors' miscalculations concerning the Mate of delivpry^ it 
l^juf appropri>itel> establ'ished that } tfie unique responsibilities of a sch^l teacher required a four-week mater- 
nit) leave policy^ {2) the policy was justified b> business necessity, and (5) the {Policy was 'a BfOQ. > 



FART 11 ^ . ' ' ^ 

Iijy McDonald vV General Mills, Inc. , 387 P. Supp. 24 (K.D.-Cal. I974j , a female college student brought a 
Title VII action ag</inst employers which had allegedly engaged m sex discrimination in'i^iring when the> inter- 
vrewed at her college. T\\c defendants, apparently relying on McDonnell Douglas Corporation v. Green , '^ll JJ^S^ 
792, 95 S.Ct. 1817 (1975j,-^ where the Supreme Court said a plaintiff uj a Title VII trial should show, among 
other things, that-.he or she appliod and was qualified for the job for which the employer -vvas seeking applicants, 
moved to dismiss because the pl.aint i f f liad fai ledto allege she had actually applied for employment with 'the 
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18. In Footnote 5 to Weeks' , supra , it was said: "It may be that where an employer sustains 
^ Its burden m demons tratiog that it is impossible or highly impractical to deal with women 

on an individualized basis, it may apply a reasonable general rule." 

19. litje VII wa.s violated by an airline's imposing weight and height requirements only On 
stewardesses. La f fey v. Northwesj: Airlines, Inc. , 374 F. Supp. 1382 (D.C. 1974). , 

20. In Smith v. City of East Cleveland , 563 F. Supp. 1131 (N.D. Ohio 1973), a case involving 
equal protection rattier than Title yil, an ordinance requiring police officer applicants 
to be a minimimi of 5'8" m height and to weigh a 'mihimum^of 150 pounds was held to dis- 
criminate unlawfully against women. The heiglit requirement excluded 95 percent of all women 
(versus 46 perceTit for men) and the weight requirement excluded from 78 percent to 84 per- 
cent of all women (versus 28 percent for men], and neither was rationally related to the job 
performaocoi of a police officej;:,.^ Bast Cleveland. 

21. See Appendix C. . ' • * - / 

9^- " , 105 
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defendants and been rcjuLtcd. liut the di^jtrict court, pdinting Qut that the facts and itlcidents necessary to 
make a prim;i* facie ca.se may \ary, said it .was sufficient -foi; tHe plaintiff to allege she was deferred from mak- 
mg appl lotit i^OH and seeking an inteniew becausc^the defendant had indtci'n:ed an express preference for males. 

- ' ' * * ' * ' r ^ ' 

In Cooper v. \ 1.1 en , .467 1 .pd 8^6 i5t;b c:ir-.19725, it appealed ^that the plaintiff, a black who liad applied 
-for a /ob as ^munuipiil gol^f-pro, had"' failed a staivdrn*^ mjelligenco^test the city administered routinely for 
some twcnt> job categories. In* suclj a situation, the liftjj Circuit said, there was no requirement tjia^ prior to 
Uie implementation of an mt e 1 1 igence ,'cest as .i hiring criterion, the employer must validate its ability to fore- 
cast job performancGj but once a plu'intiff showed a discriminatory effect from the test, the burden shifted to 
^ttie 'defendant to prove its \.alidity. , Since the parti^:ular test was discriminatory, the plaintiff was entitled 
to back pa> an-d injunLtive rel^ief h.inless the city 'could shou he would not have been hired even absent the dis- 
crimuuitory test i n^ re(\ui ix^m^nt . ' . , ■ • * 

In Ix'isne i \ . \ eu \'ark Iclephone Co. , 558 W Supp 35L) (S.H. N.^i. 197-5), the plaintiffs were* female employees 
who were Mttack lug thei r -cmp lo>cr ' s promotion pulici.es on the management level. \mong other nonvalidated promo- 
tion procedures criticized in the «-ase bec^tiuse of their discriminator) effect relative to women were the giving 

- J} 

of spCLial i%e^ight to tVLbnual degrees, militarv experience, and pVior supervisory experience when teaching w<is 

not included. ^ ' . • ■ v 

i ' ^ ^ . 

ln, Gi 1 1 in V .. f-edera 1 Paper Board Co., Jnc. , 47i) [ .2d 9^ *(2nd Cir. 1973)* a m^ile whom the evidence shcjvjed^ 

< \ .fc^i', ' . ^ ' ^ 

to be b^etter qutilified was tippointed traffic manager, <i position .TYso ^.ought by tlie "female phiintiff. Notwith- 

' ^* ' • i • > ' . ' , r f \ 

Standing that the male was better tiualified,* discrimination was found to exist because the emplo>er 'refused td V 
consider her for the position not simpl) because of her LkK of qua 1 1 t'lL at ion .but bec<inse of 'her sex <is well. 
Her immediate supeK'jsor told her, in fact, the job "wasn't suitable for a woman.** 

In Baxter y. S<h a nnah Sugar Re f in ing C.pr]iorat i on , 49S 'I .Zd 457 (.^th Cir 1974J, it was said th<it a promo- \ 
tional svstem dependent upgn ,siip'erv i\or> recoininendat ion un^ontrt^led 1)\ cUvirly delinea.ted arfd obj*ective job 
criteria and uhuh rc^sulted in discrimnititory job standard^ Utis unlavvful under Title V'll. , _ ^ 

In Pond V. Bran .ff Virvsa>s , In c., SOI.) P. 2d Ibl (5th Cir. 19 74 J, it was said that where an employer c<in demon - 
htr.ite, with respect to selection or -idv ancement of emiilo\ces, that it weighed each person's talents in good 
ftiith and theti chose the ^^n over the* woman [or the woman over the 'mart*) , no case w^is made under litle \ll. Bflt ^ 
-^he'Court added tins caveat^ fpg. 160) ■ 



Courts 'must be extremelv careful to determine tliat tlie reasons given* for select fcn^ a 
^ TDnle applicant over <i female applicant are pot simply a ru,se disgwising true di scr im,ina-^ 

tion. Courts must further carefully scrutinize the employer's explanations for its ' 
conduct once the aggrieved employee has proved a prima fticic case ^f di'scrimination. ' < 

If the Ciipacity or competenc) di incjtion upon which the employer's selection .is based f^- 
I niter es in the nature of an employee tis a man or a Aoinan, or if the employer in any Way» ^' 

* . permits stereotypical cultural ly-bascd concepts of the abilities of peojile who perform , 

certa 1 n .tasks because "of their sex to»cre'qi into its thinkinrg ,^jthen Titjkf VI.l will come 

* to the euiplo>ec's aid. \hv line tiiat must be drawn is-a fnie *One--bcc:ij^c interpreting <ln ^ 
.employer's motives 'on the basis 6f its actions* is at t Tines hAZarjSL»f^T'^pecial ly when there 

exists potent iall> valid aiuf seumi ngly plausible business e4><aHations as to such actioas 
which in fact mask a true intent to d i scr i min<it e . ^ ^ T \- 

•J^^rinko V. f.dwin j ie^in<J Co., r7 { .2d 1058 f5rd Cir. 1975),\ vMcated.on other grounds. 114 U.S. 970, - 
- - , ^ \^ . . 

94 S.'Ct. 295 (19^5), it was stated that lining and promotion practices which vai icd in their /ippl icab H i ty to 
inaiiied females atid m.uiiednKiles constituted Jn scr imi Hat i on on the b.isis of sex. ftut to make a case, a plaintli^f- 



""^^^^w that the men preferred over her were in fact marr^^jT^/^' 



In Fogg V. New Ln^land lelcphonc and Telegraph Co. , 346 T. Sapp. 645 (fi.H, 1972), it was held that alth»t*gh 

' • ^ \ . * 

the telephone compan> hhd discriminated aga/nst uomen in its promotion policy^ the p1aintiff*was not herself 
denied promotion due to her sex whpre 1:here was no position open uhen she demanded pifomotion^ she was an.aggres-* 
sive emplo>ee who antagonized her suiiervisors and demanded, rather than i^quebted, promotion, and her employment 

record did not substantiate ^er cl'aim »he was doing an outstanding job, 

^ ^ i. ^\ */ >^ ' * ' ^ * . 

SUNjMARY . * " • ^ . ' , . 

• * Customer and coworker and MmilS^ preferences are not enough to establish a BFOQ, because the language of 

Title VII permitting a BFOQ exception when "reasonably hecessary to the normal operation" of an •eim)lo>er ' s bus- 
ihess requires a business necessity tist', not a'business cynveniffnce test. • , 

..." 

-State protective laws general 1> do not justify a BTOQ' exception , and to the extent, but only to the extent, 
they conflict with Title WI, courts will declare them invalid or else extend them ^:o the excluded sex. Most ^^^j^ 
the deci_ded cases ^n this area hav6 settled for invalidation rather\than extension, usual 1> because of a reluctance 
to usurp iegi»l,at/ve functions, but it is uirjiossiMe at this'time to Jiay there is a true consbnsfis. , 

Marital status alone does not justify a BlOg {^xcept,ion , ,and an employer who treats' female -employees who marry 

or 'are married differently from malic employees who marry or are marriqd is; in violation of Title VII. 

f ^ * * ' * 

Lmployer policies excluding women ffom a particular job becaus^ of stereotyped assumpt^ions about tlie physical 

ability of women in general to hahdle the demaiuls of the job do not qualify for a BFOQ exception. Nor can <in 

employer's policy reqinring females* to meet ceit.iin lieight, weight, and sijnilar arbitrary pliysical sta'ndards 

qi^alify^as a ^FOQ (when the same policy does nut extend to malt;s and business necessity is 'not iluoUed). 

In other general aspects of IT^ ring -promot ion , and transfer- praj:tices, it has been held tf/at a^ wom<in charg- 

_ing'an employer with sex discrimination in hiring does not necessarily have to allege she actual ly.'Jippl led for 
t\ ^ ^ • ^ 

emplpyment and\vas rejectXJd in order to state a cause of action if she alleges in the a'lternative that she was 
deterred from makuig app 1 icaf ion "beca'use ^le employer had indicated an express preference for mjiles. 

\onvalidated procedure^ • for promotion to management -lev^el jobs wh*ich have the effect of favoring mnles over 
/females are object lunabie . Similarly, promot lonal- systems dependent upon supervisory recommendation uncontrolled 
' by clearly delineated ^id objective jot) criteria and which result ih discriminatory ji?ib standards v:V9l^^^e Title 

Lven where xin emplo/er promotes a better qualified male in preference to a female, a^^^io^able discrimination 
^ay still exist if the employer refused to consider the female for, the position because c^^er sex. 
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APPRNDIX D-1 > 



> SPA DISCRIMlN^mOiN 1\ n.MPLOYML:NT--'Ht:CRUI.TLNG^ 



, RI.CRUmiENT GENXR^MLY . w ' ' ' ' 

Parham V. S'outhvvcstcr'n Bell relephone Co. ,, 435 F.2d 421* (8th Cir. 1970), is a ledding case on Vor'a-of- . 
inoutrT recruitment. It appeared that the eTnplo>er obtained most of its new employees through recommends t ign ' 
and recruitment by existing wo»i*kers and ty-ough acceptance of^walk-in applicants. At the tr-ial, the plaintiff', 
a black, introduced statistical ^adence shov^ing, amgng other^ things, that at the time he applied for employ- 
;oent, K82 .percent of t)ie work force v^as^bla^k, and no bkicks worked as- craftsmen, draftswqmeji, or an sales. 
* Tiie\ Court held that these statistics establish?^d a violation^ of title VII as a matter op'law . The Court .° 
also hold thiit the system "of recruiting new workers operated ta^disoriminate agaanst 'black§, but bocr^use 
the eHiplo>er had insti touted an a f f i. iwna r i<1> hiring plan subsequent to the plamiiff's application for emp>loy- 
nierrt, Xhe Court declined" to issue an ^i(vjunk;tion anJ, instead remanded the case witli.directions to»retain 
jurisdiction for a reasonable ^ei lod' to insufe continued implementation of d polity of 'equal employment • , • 
^ ppporttinijt les . / 

• In Uf S.^ v.rCeorgia Pow<?V .Co. ,' 4^4 F.2d 906 *(3tii Cir, 1^75), the plaintiffs, blacks, challenged Georgia 
Power'ii -pra(^tice^ /of word -of -mouth recrui ting-, add of recruitin'g skilled personnel on-ly aHiwhite . 
institutions. The district court had rejected these challengers, saying that adveytisefient of exist-ing 
vacaijsies by word-of-mbuth on the piirt^of c6mgan> emplo>ees^^had been its t^esf means for recruitment, and 
^.often^for promotion, from time immemorial, and that it had been done by both blacks and whites. Nor, the 
^ di^^Tixt court had* said, was there art^ significance in the .places of ccTnducting interviews fgt possi4)le 
management per^sonnel. * ' ^ ^ . ^ * ^ V 

. ,T^e pppcllaie c;our»t di^agreed^ and, noting that only ?.2 percept of the company's labor force waS black . 



although blacks constituted 



a mi^ 



J 



larger percentage of the available labor force, sai4 (pg. 925): ^ 

• ■ v ^ ' ' *'■",'■ ■ • \ 

Under, word- of -mouth hdri ng practices, friendfe »of current employed? admittedly received *<. \ 
the first word about^job openings. Sin9e most cur reoA^ employees are white, vord-crf- * 
moutti hiring a l,one would tend to isolatp b'lacks from the "web of in format lo'n" which flows 
V around opportunitie's at the company. * * * ' - ^ ^ . • * ^ . 

. * * * Word-of-mouth -hrring and interviewing for recruitment only at particular scholastic 
institutions dre practi ces that are ne utr al on their face> However, u nder the /acts of the * 
instant case, each operates as a "buifrTn headwind" to IjlSck^' and neitber is justifleTTy ^"i '~ 
- lousiness necessity. While, the Court was without doubt free^ to leave these practices 

available for future use, ^ its failure to order them to be supplemented by affirmative acti.on 
on the part of« Georgia Power Co.^ was cl-early an abuse pf discreti,on . (Emphasis supplied.)^ 

The Fifth Circuit declined to spell out what those affirmative steps sliould be, but it suggested for the 

consideratiotv ofvthe district court on remand the use of ad^^r^ is^ment s of openings in newspapors and ^ 

periodicals accessible to the black communities of Atlanta <ind other Georgia cities, and the giving of public 

en. , ' 

notice that the compan> was an equal opportunity employer.. The fifth Circuit also said that while the company 
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1. Ail cases involwj Title VII unless otherwise indicated. 

2. See also Long v. Sapp , 502 F^2d 34 (5th Cir. 19741. 
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ought not to-be eiijpined to recruit on dll col Icge^ campuses , it also ought not/to be allowed to continued 
to restrict its recru>tment> to all-white (or predominantly all-white) institutions while maintaining such 
*a racial.l'f" imba'lanced work force;. ' 

^. In Gresham v*. Chambers / SOI r.2d 68.7 t:ir. 197>4)*,*^ a black female sued to enjoin the president 

. '. ^ r * 

of a community college from appointing a white female as'an associate dean. Hit principle issue, was * 
whether the president, m exercising tlxe po^^er to appoint members of his ^taff*at the level of associate 
dean, had to use open re^fi^uit iiig as the method of, selection . Iht plaintiff alleged that '.the president, 
b> selecting ttu? iNhite female through informal v^Vd-of-mouth methods, had precluded tlie plaint^i f f *f rom being 
considered. 

The evidence showed 'that in the latter part cff 1972, the presitient had decided to appoint a woman a:? • 
associate dean so'a^ to give more female representation at the administrative le\eL. * The president 
considered seven women and* ul t imat^ly , ^%ithout engagiTig in public recruiting or obtaining* the facultVs • 
approval, .a{ipO intend a i% i t'e of a member of his vice-president's staff. The evidence also showed that 5j)ercent 
of the coudt^v in k%hich,.the college i%as located was black, 5.6 ffercent of the 1 8.,pOO .students i%erc blacks and- 
9.8 percent of the 4!jD faculty members were black. ' % " • . ' 

Under these facts, the trial court had denaed preliminar> relief, and the Second Circuit a'ffirmed, 



saying (pg. 691 j 



Only "ujfon a shovving of unlai^ful discrimination witl formal open reciyj^ting or some » 
other 'recrui t ing method be mandated In, lieu of word-o f-mouth Recruiting . Where a pattern 
of past discrimination appears, recruitment pirocedure.s that might otherwise be classified 
as neutral k% i 1 1 i\o longer 1^5^^9pted *as nan-di scrimi natory Addi t^iorjal ^methods must 
♦ then be devised to compensate for the effects of past discriminator)^ prac-ticos and 
• * guard against their perpetuati'on or recu;'rence. * * * Hoi^ever, absent such a shoi%ing, 

, ' ^ uordxof-n^outh recruiting will not be barred . (Hmphasis supplied.) . ^* 

* In U. S. Centraf Motor Lines, Inc. , 558 F. Supp. 552 (W.O. N.C 1971 J supplemented 5.S2 J. Supp. 12i)3 

(19~2j.j it was held that where a tv^rapany had t i\idi 1 1 onal-ly i^hite job (classifications,^ it wa.s unlawful for it to. 

limit notice of future opport«nAtf,ej in such' c lassif icfttions .to ijord-of-mouth recruitment, and it "v>as unlai^- 

,ful to give false, misleadin*g or incomplete information to blaCks or to fail or refuse to inform blacks 

.«.-'. ^» H . 0. ' 

of procedures and joppprt unities for obtaining, employment. ' - & 

In t vetzcl V. l.iberty'^Mutual Insurance Co. ? 508 F*. 2d 239 (^rd Cir. 1975], evidence that the defendant's 
^recruitin^ brochures for the , job of claims /eprc^cntative described it as* Fit for a Queen , that brocheires 
entitled A Management Career m Liberty Mutijal^s Cla>ms Department challenged the applicant for the job of 
clainSra^uister with the inquiry, Afe'yoli th5 fight man?' , and that the training manual for claims' repres'enta- 



tives wa^^i^lete with,.femjin ine proTjouns established, in conjunction with statistical evidence, a prima 



facie c'a^^of sex discrimin'at-ion as between the job Of'cPiiims representative and claims adjuster. 

.Another aspect of recruitment was t^Qnsidered in Ka|flowitz v. Umversity of Chicago , 387 F. Supp. 
(N.D. Ill,,' 197')-J , where ^pswlf^aJuates of the lau school brought an action alleging that the law school, 

*3. The action was brought 'under 42 U.S.C.A. Sections 19S1, 1983» See Appendix A- 1 . 
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througl) itb plav-cmcnt •t.et^lcc , .maintaineJ IfeoliLV of alloiftfi 

have Known engag.eJ in discrimination against women to use the .tac.ilxll^ jriJ^»'tW'l<y«»-*jrTiw^^ i^ijes 
anJ otherwise sepK ,to hire sn:uiJ(^nts anJ graduates, of , the school. •rhc>'-wi:i>rit3id^3\ rile -law sc)it>oJ j^as^fc-'*^'-'.^^- V 

operating an "-f»mnl ovmr^nr aoonc-i'V uirliin tho mn^^^^^^Cf nf TitT^> V . rrrvL f'Kii'^ '-^^'«-^^^K 'TrLyfi/jL^Jhrir.a^^i.^-J'rvX't'^* ■^'f" ^ ^' 

Section 703 (b^ . 





re engaging m .disiCr iTUrt^t itfa or^o proJfilTiiti.^i>^c-yi7ms' 
law SLhool^,irdi^ ^rform^U i ts. rduty once it re^(?Tr<$d" al 1 ^ i ' 



The Court 

Je-terminat ion as tb ^.hether particular firms were 
from lnter^.lev>lng at tHe law^-hool, since -tlx? 

prospecti\e employees, including women,- . t'Ke- U aw firms- f<5r' empl^fmen|f/'' 



In Pittsburgh Pre^s Co. *v". Pittshurgh CoumyiSsion on Human RelDtigns , 415 U.S. 376, 93 i^Ct. 2553 (1973)., 
the Court c«*nsi do red a- Pittsburgh Humajp^ 'Rer*t lons ordinance which prohibited any emplo>er ^r'oiy^ujil i shmg 
an> advertisement relating to "eiapjoyment" which indicated any discrimination because of sex, * in a 
later secti-on prohibited any, person from <>id*ing in the doing of an> act declared to be an unlawtt^j" employment 
practit-e by the oVdinante. A Pitt^stxffgh n^^wspaper was charged with having \ lolated the^rdlpance by 
accepting se\-de&ignated advej>tlsin§ 'columns and thereupon contended the 'or^-wiance Interfered with its /' 
First* \mendnjcnt nghtis* Sut the" Court held otherwise. None of th<;"^^idvettrrsefflents , it said, expressed a 
position on whetheT',*as a ma^t'^er of social polic>, certain ^os-itions ougnt to ^e^ filled by members of one 
or the other sex, nor, did ftny of the.m criticise the Qrdinance. Bach, -thereFaPe",^''was^no more than a proposal 
of possible einj)^6ymcrit and thus a classK exaTiple of *\ce^mi<n*cial speech," nof protected by the First / 

' ' ^Tv' • " ' ^ ^/ 

Amendment .^/' ' / -/^ • ' - / ' 

/'.' // ■ ^ / ■ ' , , . . ■ ■ . . 

Fitl.'C .VTl h*5> no counterpart to the sect^ri^ o£^the P}«^tsburgh ordinance that made thf newspaper^s carry- 
ing of 's^.<-do^d.gnated advertising columns a \4Q4<ition., 1loiy(?ver', Sect ipri, 704 (b) of Title \II provi4^s ii; 
subbtafice '^n-it it shall he an ^mlat^ful cmpl^j^ent grlictic.e for an employer or an »>mp 1 qy mon t agCncy to publish- 

-/'.//' ■ \\. / iC' \ ■ • - ' 

.or <^ilH^c ^0 be publi-.}\ed Lin> notice x>r advert isenufnt.TCi^iting to cjnp 1 oyment indicating a preference or 

v/ / ' • / - - • ••' > ••- , :- 

V ' -*See \ppendi.\' B. In Kafilow It:, , it was also said the constant use of nuisculine pronouns 

V ^' hv l«iw firms and fnterv.iewji^g, organizations in tlie-lr j^b-j^scr iption correspondence 

^^^^ not,, per /^e , an unJav^fnl sex specification indicating an unwillingness to consider 
' * //' ' women. Cf. Wet zcl ; .swpra'.^ ' . - ■ . , 

•\, ^•[X f*' ^^^^ 1*^^ scboo-l did not permit an>'^irm ty^designate/-u!)ich students.it wa'nteJ to interview 
* ^ «ind requi red^pach firm to interview al students who ^igncd uj) for irtterviq(vs without 

*V ^ |j ' regard, to r.i<^e > color, creed, ^q\, njTtional origini, .cla ss standing, or gra/ ^^-p^f "1 mi i 

^ Unitcid' States v. Hunter ," 469 r,^d 205 (4th Cii. 1972), Cc^;t. dcn»d. 409 ij.S. 954^ 95'S.Ct. 

I. (19/*^), rejected a" newspaper ^puhliVher * s 1 irst%\>figjidment*'challenge to Section ,&(}4 [c ) 0? tbe 

\ A 1 1 ."Rights Act of J9()S, w'Kich {|Kphibits the puMication of racially discrimlni^tory advcrtiso- 

\ \V <metU*^ for thc^ sAle 'oi' rental of ;P{]welling. ^ ' >• / ■ * 1 • 

^'i'^* U.S.r.A. '^ectioii :2000e-3,fb) . Sec Appendix By ■ ' . - • - 



La yot. another, similar cabc, Morrou- v. Nj^'s.^.t^^lpryi finUU^^^r's Corf)orat lort , ; P. SuppV , 5 FEP. ^ 

Cases 28"' (S.O. Miss . ,19"2) , tijc defendant; aft'cT.,.t*i 1 ing art a^isycr denying it \hs arj empJloymebX ageiicy ' m 

t / ^ ^ , 4 * t » * * • ^ ' ' 

as dqfinell' b> Title VII, filVd a motion tor sunBivtry judgment 'baseU on'-the pleadtng^. 'The motipn was * . * - 

* * ' ^ .«. ' 

denied on the narrou ground the newspaper nuolvca !carried a. hbTfcfe in itsj^ant-ad set- Lion* stat tnc it 

"* • , 'y^ / ■ • 

reserved, the right to reject, edTt; mitk.cla^b-if/ I'^copy. '*The,Cr/rt^sai/ihat if the newspaper W taken 

.'V- * , . • /' '/ /'ri^^'/^/'' ' ' " " 

aij *QcUve p^rt i-n c lasiiFTtirgVuhe ^obs' advertised in it< hgtlp^'pMei} ^pl^jtnn^, pursuant to its statement 

^ / of polrcy, It migh-t quatrfv as an^ employment jigoncv , ..-/i th^r;^^^)^/^^^ 45j^iintiff was entiSt^d to^procoeti \ 




Tnued in the "Help* 

''^l^ant^Jr—'I^'Y^^^' column. There was no. correspon/in^ ad/ or ti^em&i\y for'»^,ibin stewar<>s in the "Help Vsanted-- \ 
-_-Maic^-(7^iur;^.ancr lfe4lcs^ suit under Title Ui\it!^>u't eler hav-ing app^^ed to United for a job. 

- ^ ^lt9^,^^-ilrd^n|l\7'^irgued that since4he had never applied for e5iplo>nc^\f, he had not been injured anc! ' 
'tb ere fore* Va'd'n^Vtv^tKn^^ sue.^^V,^'^^^^ .the Court sa id {pg. 1 008) " . • t 

- " *"VJ*\.!P"^ ^^^^ position rec^uires too y.ui^. The^erv appearance at an employer's offices of one 

^ ^^z^^— w?!?r^J?Rd <4;^ad j^he diiicrnninatory ad b1^ .f^evertheless continued to seek the job, would 

- - . * . ^^^V^FS^^-^l^^^^ha^^ive rt^ader was not (^eicr^cd by this unlawful practice and therefore 

'^^^^7^^ ^ ~ '^'^^i'^^C^'^jS^::^^^^ were to boU.tij^tt llailes cannot challenge this advertisement, 

— — -thcn''nDbCn!>^c'<nrh5^txv^r^p!apl<U of this pr.tv^^t ice which Congress ha-s so directly proscribed. 

l^ W^^^t we Jcfa3v(r<^' j: ^g'\ftat>.a mere "cas.ualXjgader of an advertisement that violates this • 
' — , \ ^^XtoTt may bring tj *"^V*j be aggrieve j \}ftder this subsection a person must be able 

- , \ - - to detBQrtstrQtc .that' hc^lias.-'f roar^ present jjitgresr in the type of employment advertised. 

- I'n 'Jd^'ltion, that per'^on flu^t^bc aMc to shb> ''|\^A\^.as effectively deterred by the improper 
\ ^' ^acrrfroB- applying f or ^uch ,fe'aplo^^cTI^cnt T (Cmphasi5^.^ppl led. ) 

- .The Court tlier, remanded ti^^;-t^cJse tp^ih*?^cJUtr let coO^t ^r^or further proceed^ i>aid that if Mailes . 
" proveJ all his vainou^s aire^at:ior>', i\^%&^^^st relief avaj Icjoke PTJuT^^*^^ restraining the 

- ^publication aJvcrtijjrement s such as .tfi^^'^a in issue anvj,^3ff;ir7i^ti\ely TXtf^^iring United to consider any 

30b<JippU*:iition llaiies might choose to. stibihii promptly. 't;^ • ; * , , • * . • 



10 



1, Results similar to ^rush and dr^e^^fie Id but involving New\'t<jj:j^ laws ratl^eVy^than Title 
^ Vir, were reacTi'ed in the two \eV/Vjprk cases cTf- Naj^il^nal Or^anf>c^tio>^ forv^'<:^n v. 
^. ,'>> guf falo, Courier-r.xpress , Inc . , "^IvvN.V. S.2d 608 (s\(: t . \ 1) >g ) , >a 1 1 onM ^rga nidation 
r " Tor iNomen v. Gannett Co., Inc. , S'S^ A . S . :d 5 "0 (S . , A' l^ff. FoT*\S^ bont ra ry . 
result reached under New Jersev lawN .\ee Passaic Dail>\\ews \^ Bl\ir , 508 

1975). « ^ \V ^ V\ *\ V, .V\ 



■ Cr: 



• '.r xv^ 

\v:r:. . \-\ 
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■ • APPtlNPIX D-2 

' , sex DISCRIMiy.ATION IN i:MPKO\mT--DISCIiARGt: 

A In Danncr v> itlul 1 ips- Petroleum Co. , 447 ^^:d 159, reh. den'd., 450 F.2dj881 (5th C{r. 1971), a female 
^ * " ,pli^t cl-erK wasjield to 4>a\JEL ijeen di*scr immaj;"ed against because of her sex whore she sho^ved that she had 
^^^'^^ '^^h^cnjAi^x^axgcd.iri a plsinC^com^X 'm'^^^^4♦Gfa^{>G ,,>he possessed no bumping or Ijidding seniortt) rights, that^ 
"3 >\eoz*Nos^n^ in^ tlle^plant-^ilBi^ the work ahe was doing was substantially similar to the work 

- done by men u^'S^-diri>tK;c\T5pii:pi^ 



The pr o'JyfT^??^ ^i\a termination ca£i>cd bv-'^an en^loyec'-s loss of her acetiiiulated senioritv bidding rights 
\- »* 
* "--^ . . . > ; 

^ "^heii^she tooK a mandatory maternitv leave was^ aft' "l^ue in Sattv v. ^fe3t>\iUe Cas Company , 384 F. Supp. "65 
" *(^r^^T£?nnj"^7^H^ Such rjtghjcs were not lost in the case of temporary absence from work because of other 
disabi 1 It ies>^ . ' 

* The plaintiff's princij>aJ duties had involved the posting of merchandise accounts, and the cmplo>er, 

prior to her pregnancv', had i?rrended to trnii^er. certain of its accountui^ functions to iii^ computer. 

. ' * 

processing department and to discontinue it? ,Jno.zJ:h3ndise operatioiis. Both step> were taken while the 

plaintiff was on maternity leave, and as jigauw^hei^^^^laim thivS. failure tb fiold her job open was sex 

discrimina,t ion, it wa^ held- the two business r^JasoTis for el?KiinaTing the job were legit ickite and sufficient. 

« The is5ue of loss of seniority bidding rights was in the case be^^iiuse t^e plaintiff, after returning from 

maternity leave, was given temporary work wh^ch came to an end' a 'm?)nfh^ late^ . However, |ic?cause she w\as 

' ' ' ^: 

totally frustrated in her effort^s to xTegain^a permanent position due to the-maternity- lehve loss of her/ 

- " A ^ / ' ' ^ 

accumulated seniontv in job bidding, it i>as al5o ^leld the termination' vioc^ited Title VI^, * ^ 

. ' i' • 
In Francis v. X.'nerican TelophOnQ and T^>egxaph Co., Long l.ine< Departnicnt , 55 F.R.fA 202 fi^.C. 19"2>;^-. . 



, had been late 
days in March, 



th^ evidence showed that the-pl aintx^f , a black female working for the telephone corapany, 

reporting to work for one-third of the >*orf^ da^^s >n Febniary, 19(>6y one-half of the work 

and two-thirds of the work days in Mavv '(^ a dlay in September, whin she had>r»eo late t|iree da> s o^t of 

- . <k 

— ' ' \1 - ' ^ 

four during that week, she was called to thc^offHe of a supervisor and regrlma/ided aboup her loud personal 

telephone conversations, %hich disturbed (5th«r employees. She ^^ns '\5ame<t.,tn"at? if she di4 Dot become more 

punctual and curtail her use of the teiephor><ij ;5he lyocrld be fij^qd. In »J^W?cr> was\igain- reprimanded 

for excessive tardiness and phone use, and in- f ebruajry/ l^oj/ she was-^zyeTO^nnanded for tardiness, absenteeism, 

and excessive phone use. That sane month she .filed a CQrop*l6/nt with thoj&EQG, and thereafter there was a 

pattern bf oppressuy supervision and constant stirveiMa^c until she ^as ^nally discharged in May. ^ 

^ The" Court, while f^mding there had been no dis^risl nation prior to thc^foling of the EHOC complaint^^^ 

said the actions of thcN telephone coinpan> S supcrVi&^s after t^e, filing oflfnfe complaint were in retaliation 

• ^ /^'' m 

and thus in violation of Title VIT. / / //' M 

r rj y . /// '7 

In another case involving discharge aft^ fft? filing of^.-a/^njplaint wi^h UuJ EEOC, it Vas. said that ^ 

mployer to relnstat<sher 



\ 



. ERIC".. : /-•''"••> ■ -•>, 



the, discharged female employee was entit le^'t/ / tempo rar^ l-^/un^t ion requiin^ the cir 
for a 300-day period foljowin^ the filing^af the cor3plarn^;;V^4n<7C the discl^irgc m and 



and of itaclf established 
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a primjjt 'fa^ie case of reprisal, which the employer had not rebutted, llyland v.'Ktenner Products Co. , 

» F. Supp> J ,rlO FF.P Cases 367 (S.D. Ohio 1974)^. ^ / * . 

\. In Amroons v. .2ia Co. , 448 F.:d 117 (10th Cir. IS"!), a female procedures v>triter.'s contention that her 
employer had discharged her, in violation of Title VII, because she constantly complained of low' pay 
based "her sex was rejected where tht?re was evidence that her complaints about lOw pay,* of which there 
were 32, had begun wh^le she was still'a junior clerk-steno and had . pers^isted when she was transferred' to 
the publications section of the company at a t ijne when she was earning more money than the only other, 
^^rrocedures writel^ a male, and that, during a perio<l when there was no male procedures writer paid 
more than she, she demanded higher pa> on 14 occasibn.s. The Court agreed with the employer's contention 
she had been discharged because of accumulated incidents and not because of her sex, and while her constant * 
complaints about being underpaid had some bearing on the employer's ultimate decision to discharge her, 
this stemmed from the complaints as such, not as complaints of underpayraent by reason of sex. In addition, she 



had persisted in .lolating a companv rule prohibiting the bringing of personal equipment to work, she ha4 
improperlv used a go\.ernment typewriter and paper for personal correspondence, she had dramatically protested ^ 
an "average" efficicncv ratirrg, and she had been using amphetamines and barbiturates for thirty years. ^ 
In frockt \ . 01 m Corp. , 544 F. Supp. 569 (S.D, Ind. 197^2], it was said that a numerical imbalance 
between men and^^cn employees in \arious job t lassi ficat l-ons , without more, did not establish the employer 
had treated the ^aintiff h<frself in a discriminatory fashion, and where the plaintiff was unable to get 
afong with supervisor) personnel, failed to 'follow the instructions o^" her supervisors, and concerned hersel 
With duties and responsibilities eYitnisted to other persons, resulting in the neglect of her own joh, she 
WIS Jischrargcc bec;aiise of her misconduct and not because of d iscr iminat lonfproscribed by Title \II. 




1- Evidence which disclosed that a black female probationary emplovec hired by a state's 
departTTient of hfghways refused to complete some tajiks assigned to her, cont^inualU 
-^^nadc errors on reports* was late for work on numerous oct;asions, took three days sick 
fc>^^a^ three da> s annual lea', e, an>i a one day leave without pay within a seven-month 
pCPiod"^s;S^^ insubordinate , and refused to fojlow instructions, was held to refute 
**C^^'<;h*iT^gCi>^o£^ racia i^and sexual di scr iTninat ion Under Title \II. Courtney v. Louisiana 
* - l^ftC'-^jf ^^^-^^tyi r 2*^: So. 2d "21 {la. \pp, 19"3}, cert.-den'd. 286 So?2d 565 (La. 19"5). 
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APPENDIX n 



/ . S!:X DISCRIMINATION IN ... 

' , EMPLOYMENT— MtTHRNITY AND PREGNANCY POLICIES ^ 

In general) two main types ca^cs^ ar i se in connection with sex discrimination charges related to 
maternity or pregnancy in employment. In the first, tHe employee challenges mandatory leave policies ^ 
imposed at a fixed time during pregnancy, or mandati^ry recovery and return periods after the birth of 
the c1\ild. The lea\e policies so challenged usually mean no pay during the period of absence from work 
aad sometimes entail a risk the individual will not recover her job. ^ . 

In the second type, the employee, challenges the refusal of the employer (or a disability plan) to 

extend the same benefits for temporary absence caused by pregnane) as it does for absence due to temporary 

S 

disabilities generally. 

The two types of cases will be considered below. 



^lANOATOR^ MATCRSm' OR PREGVVNCY LEAVES ^ " ^ • . 

In most of the gases that follow,' the women plaintiffs introduce medical evidence to support the 
argument they were not ph>sicall> ^di sailed from performing their duties on the job, while the employers 
usually respond with e\ idence to the effect that pregnant women in general require ^ss-istance, or that 
the particular mandatoiry rule eliminates the administ ra 1 1\ e problems invoUed in making indi\idual 
determinations of disability. * 

Representative cases are Clte^i below,^and are followed by a sampling of judicial opinion from them. 
Finally, consideration is given to Cle\eland Board of Education \. I.aFleur , 414 U.S. 652,^94 S.Ct. *91 (19*4). 



Cases: 



Williains V. San francisco Unified School District , 540 F. Supp. 458 (N.D. Cal. 19*2}. 
Section 1983- actiOn. For purpose ofjnotion for pretimmarv injunction, school Mistrict^ s 
policy that pregnant e^nployec absent herself from jhity without pay .for at least two months 
before anticipated ^^^J^ of h6r child offends eqiiaT protect ion clause. ^ 

Bravo V. Board of Education of City of Chicago , 545 F. Supp. 155 (N.D. 111. 1972). Section 
1985 action. For purpose of preliminary injunction, board of education's policy requiring 
priJgnant teachers to stop work during their sixth and subsequent months of pregnancy and for 
two months thereafter offends eqlial protection clause. Traditional equal protection standard 
used. - ' • * 

V 

\ - 

1. The cited cases are not necessarily brought under Titl,e VII. Where relevant, the 
particular law invoU-ed will be indicated. Prior to tjie effect iv;e dat(J of the 19"2 
arrtendnent of '5aiJe VII, of course, challenge^ to the natcrfiity and pregnane) policies 
of educational ^sti tut ions could not be made under Title VH. „ , 

2. Section 19B5 here and rlirough the r^st of tifis appendix refers to 42 U.S C.A. Section 1983. 
See Appendix .\-l. \ • 4 * 
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PocklinRton V, Duval County School Board > 545 F. Supp. 163 (M.p. Fla. "1972). * Requiring 
pregnant first-grade teacher to begin leave of absence after four and a half months of 
pregnancy offends equal protection clause. ^ 

ficath V. Uester\ille Board of Ulucation , 545 F. Supp. 501 (S.O. Ohio 1972"). Since no tw6 
pregnancies, are alike, dec i sion^ as* to ^hen a pregrxmt teacher should discontinue wpcJting is 
matter best left up to uoman and her doctor. Regulations of school board requ i ring^il^ndatory 
resignation of pregnant female emplo>e05 after fifth month of pregnancy and requiring' them to 
wait one year following deln^r) before btMng eligible for reemployment violative of equal 
* .protection in that regulation's treat pregnancy differently from other disabilities. 

Monell V. Department of Social Services of City o^ New York , 557 F. Supp. lOSj, (S.D. l^ll'). 
Section 1985. Summar> judgment denied when question of -fact existed as to' whether women employees 
were compelled in ever> case to leave their employment at the seventh month of 'pregnancy except 
when eighth occurred during last month of school terjn or whether indiv iduaUzed medical judgment 
y was made in each case. » 

Jinks \ . Mays , 552 F. Supp. 254 (N.D. Ga. 1971 J, remanded on other .grounds , 464 F.2d 1225 (5th £ir. 
19''21. Section 1985. Board of education's poUcv of granting maternity leave to tenured teachers 
but not to^ntenured teachers was arbitrary and a* violation of equal protect ipn. 

Seaman \ . Spring Lake Park independent School District No. 16 , 565 F. Supp. 944 iNJinn 1975), 
Section 19S5. Preliminary inj unct ion/ granted against school district's attempt to force seven- 
months pregnant teacher to take immediate semester '.s leave of absence contrary to her wishes 
to continue her te^^m teaching until confinement and to return to, teaching three vseeks after 
ha\ing given birth, since tho onl> apparent reason for school district's c^ction vsas an unalterable 
biological se\-relcited function which did not impair her ability to teach. 

Scott V. OpeLika Cit> 'schools , 65F.R.D. 144 (M.D. -\la. 1974). Section 1985. Plaintiff's 
request for injunction agaJnst mandator) maternity leave polic> which required pregnant teacher 
to discontinue her employment after sevjsnth month of pregnancy regardless of her physical 
capability to perform duties for longer period mooted by change in defendants* regulations. 

Singer V. -Masoning County Board of Mental Retardati on, 579 F. Supp. 986 (N.D. Ohio 1974). 'Title 
VII. Pol icv that pregnant teacher cannot vsorV beyond fifth month of pregnancy constitutes 
SOX discrimination. 

Newmon \ . Delta \\x Lincs> Inc. ,;5"4 \^ Supp. 258 (N.D. Ga . 19:^3). Title..VII. Airline's policy 
."Of requiring female groi>nd employees to go on maternit) lea\e ^t end of f.ifth month of pregnancy ♦ 
. was not shown to be reasdnabl) necessary to normal operation of .ai-r 1 ine * s business and hence 

Violated Title \II. Court, however^ did not determine propriety of airPine's p'olicy of permitting 

those on maternity leave to be permanently replaced, since evidence showed that failure of the 

airline to rehire plaintiffwas art-rjhntahle to general business slowdowTi. 

Schattman \. Texas l-mplo>Tnent Commission 459 F.2d 52 (Sth Cir. 1972^. Title VII, equal protection 
clause. Former employee alleged that Texas Employment Commission's policy of terminating employ- 
ment of pregnant female employees two months prior to expected delivery date violated Title VII. 
Held, even if Commission ati empfovment agency within meaning of Title MJ, it was exempt (under 
\ct a? written at time case arose) a^ a state agencv . Also, regulation was not so unreasonable 
as to offend equal protection clause. ' / ' 

Creeri \ . Uaterford Board of Education , 4~5 F . 2d 629 (2nd Cir.''>^5)., Section 1985. School boar^ls, 
policv requiring fnate.rni ty leav e uithout pay to begin not less than four months prior to expected 
confinement o^ at such time as replacement became available arbitrarily forced physically capable 
woman to leave her job before heing .required to do so far medical reasons and was discriminatory. 
Interest of state in health and safety of teacher and unborn child, continuity of education, and' J. 
administrative convenience not sufficiently promoted by the policyto justify such discriminations 
Board not prevented, however, from considering question of lea^e for pregnant teacheVs _on an 
♦individual basis. ' ' ^ 

Buckley V. Coyle Public School System , 476 F.^d 92 (10th Cir. 1973). Section 1985. Regulntions 
requiring dismissal at end of sixth month of pV^gnatlcy penalized female teacher for being a woman; 
It was immaterial whether pregnancv was voluntarjL State must demonstrate compelling interest, to 
just if) the regulation because interest involved ]Syf undamenta 1 one in that U) it concerns acknowl- 
edged right of plaintiff to bear children and (2) itVlemahds that a schoolteacher select either*^ 
employment or pregiyincy. ^ \ 

LxccrptiS from Preceding Cases 

From Wil l^gms , supra , (pg.-'445): 

In addition. to the test dcXeloped by the Supreme Court that a' questioned clfissi fi cat ion must 
be rationally related to a>4h;gitimate state goal to be upheld under the equal protection clause, 
a more demjnd1ngv».^tandard must be met where, as^^t^/^hc members of the cla^s allegedly discriminated 



against assert a tiireat to their basic constityit lona 1 or oivil rigljts?. » . * 

Prom Heath, supra > [\)g. SOS}. 

(Hlus Tourt uillnig to ^otKj^tido that thVre .irt- certain inoluLtjblc di f/erenocs between . 
men and u omen*" and between pre^.nant afij' nonpregnant women. Legislation attempting to drau 
, a distinctioii between these groups is not peruse \iolativefof the Kqual l^roteetion * 
■Clau';e.» llQwe\er, in the ease at bar the deTeTiiraiUi Board or bd^tcation has completely 
failed to llgmonst rate a ratio"nal, non-ai'b 1 1 rary basis in fact for the regulations la question . 
and a tenuous Ve 1 at lonsh ip between X\y^ and the ends sought to be ach'ie\ed. ^ * * • 

It is the \err inflexibility ot* the Board's policy which casts a light of dubious 
constjitutioi^il ity about Us regulations. Prcgnan.eXes , like law suits, are ^ui generis . * * * 
IVhile it^mav be quite true that some 4vOmcn are incapacitated by pregnancy and would be well*' 
adjVised tq aUopt regimciib 1 ess, ^.t renuous than those borne by sc4$ool te^iehers, to say that thi;? 
IS true of all women iS; to define that half of our population m stereot>pical terms and to , 

* deal with'them /{irt 1 f ic lal 1\ . Sexual stercot)-pos are no' less invidioUs than racial or religious 
ortes. * * * \ny rule b\ Jn employer that seak,^ to deal with all pregnant cmplo\ees in an 
identical fashion is dehumanizing to tht mJu^Mual women invoUed and is b\ its \er> n»iture ♦ 
arbitrary and di scrinrinatory . 

I-rom Green , supra , (pg. 6,^;'>-6)'' • 

\s to >afet\, it is depress ni^lv true these da\s that violence f rom^tAident s a possibility^ 
not pure faiK> Wietheu that jiossibilitv justifies treating pregnant teachers, di fferent 1\ from -male 
*■ tea«rhers is hij;hly questionable. When the (.omparison ts \Mth other femaljp. teachers , an\ 
just 1 f leat ion for focusing solelv on .those Mio are pregnant is st.i-U fnorc dubious m the 
. abstract and wholl\ so on this record. * * * .\n additional state interest - -a\ oid ing "class- 
room distractions" caused by embarrassed cluldren "pointing, giggling, laughing and making 
SMiv^e remarks*' about their tcacl^^er's cond 1 1 lon-'-emerges from one of "the several (.ases" to which 
defendants refer. We re"^ard\iny such interest as almo^ too t«ri\ial to mention^; it seems 
particuKirly ludicrous where, .as here, plaintiff taught onI\ hfgh school students. l\hat<?vdr ^ « 
may have^been the reaction m Queen Victoria's timp, pregnancy is no longer a dirty word. 

Ihe onl\ substantial ji^st i f uat ions for, the Board ' s materni t.\ le<Ue rule relate to contmuit) 
of classroom education and -to administrative efficiency and convenience'. * * * 

• . \ * ^ * - ' . . " ' 

. Continuit) of instruction is surcl) an import.^rtt j/alUe. hlicre a pregnant tdacher provides the 
Board. lUth a date certain for commencement of 1 eaVe , hovvever, t4iat value is preserved, an 
arbitrar> leave date set\it the end of* the f'lfth month is no more calculated to facilitate 
ti planned and order 1\ transition between the teacher and a substitute than is tlie date fixed * 
.closer to- con'f inement . * * ■v * y 

' Turning to. the additional administrative convenience suggested, of avoiding i^any "battles ot 
obstet r icians"," *\ve put to one side the thought that the dis^trict court's analysis could as well 
justify a much harsher rule» requiring maternity leave to start at the end of three months of 
pj^egnanc) , or two. More to the point, a J i sagreemeRt between phyi^jcians may arise any time a 
teacher's medical problems .might , in the. c>es of the school administ ra t ion mh ib it satisfactory 
performance of c 1 ass room ^obl i^^at ions at some point in the future'; yet the 'Board apparently chose 
t^o avoid medical "bat-ties*' only in the case of pregnancy. 



Two cases involving mandator) maternity leaves, one from the Sixth Circu.it, one from the fourth 

Circuit,-^ and brought under Section 19.S^,^^ finally reached the Supreme Court m Cleveland Board of Lducation 

« * 

v. I.aHleur , Cohen v. Chesterfield County School Board , 414 U.S.'6.S2, 94 SsCt. 791 (1974), 

J- - ^ ' ^ ■ . > 

The Cleve4and rule required a pregnant teacher to take unpaid maternit) leave five months befgre the 



3. Larieur v. C 1 evel and' Bt)ayd of I duont ion; 46r>T42d 1184 (6th^Cir. 1972)J Cohen v . 
Xhesterfield County School Boards. 174 r.'2d 395 (4th^Cir. 19ls). 

• < 

4. It is a curious aspect of^the decision thctt , although both c^ses were decided in 
the lower courts on' equal protection gifoiinJs piirsCiant ttx^ec^tion l^S.S, the Supreme 
Court ittfelf relied on the due process clause". . / 



^ • • '•• . • ■ ■ ■ ^z. , J ' 

expected childbirth, with the application for such leave to be made at least -two weeks before her 
deparXureV The teacher tould not return to work until the first nex't regular semester after her 
-child was three ninths -old. The CTae-sterf i eld County rule required the teacher to leave work at least 
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four mon^ttj's, ^nd to give i\otice at least six months i before the anticipated childbirth. Re-employmcnt was . 

guaranteed no i^ter than the first day of the school year afte'r^the date the teacher was declared re- 

eligible. Both the Cleveland and the Chesterfield County rules required a physician's certificate of physical 
/- * . • • 

fitness prior to the teacher's return. , ) 

In holding the mandatory leave provisions of both rules vioKited the due process clause of the Fourteenth 

, ' . . ' ' 

Amendment/ the Court said (pg. 796}:- \ o- 

This Court has long recognised that freedqm of personal choice lu matters of marriage 
and family life is one, of the liberties protected b>* the Due Process's Clause of the 
F'ourteenth Amendment. * * ^ , ' 

By acting to* penalize the pregnant ^teacher for deciding to -bear a child, overly • 
restrictive maternity leave regulations c^n constitute a heavy burden oh the exercise 
' — '^of these 'protected freedpms. * * * (T)he Due Procesbs Clause oT the " Fourteenth 

Amendment requires that such rules must not needliessly, arb^iitrar i ly , or capriciously 
.inipinge upon this vital *area of a teacher's' const rtRitional liberty. 

While approving of the advance notice provisions in- the rtiles as being whon> rational aruL^ediaps ^ 

evjen necessarv to serve the objective of cont*inuit> of iftstuiLtion, th'e Court found the absolu^fe requirements 

of termimit^ion at the end of the fourth oi .fi*ftn month -of pregnancy entirely the Opposite (pg. I 

■ * 9 ^ ^ " \ , 

The * * * rules surely opertite to insulate the classYoom from the presence of potentially 
r'hcapacitated pregnant teachers- But the question i*s whether the rules s^veep too broadly^, 
* * * That question must^be answerpd in the af f i rmc^t i ve , for the provisions amount to a 
V conclusive pr e sump t ion. that every preg:?iant teacher who reaches the fifth or sixth month of 
^^g*^nancy is physically inculpable of LO^^t inutng.5 There is rfo individualized determination by 
tn^teacher's doctor--or tlie school board's- -as to any^part icular teacher's ability to continue 
at her job. The rules contained an irrebuttable presumj^tion^of physical incompetehc> , and that 
piesumption applies even when the med iLal* ev idcnce ^as |o an. indi v idual woman's physical status 
might be wholly to the contrary. '^'^^^ ^* , ' • 

Footnote 15 to the opinipn provides an indicatipn'^as t^ h6w the Court might view maternity leave poliocs*""" 

drafted in rcsp"oiise to its .decision in l.al leur . A/ter sta.ut ing that administrative convenience alone was 

insuf f K^ient to make valid-what otherwise would be a violatioa*of due process, the Court continued (pg. 799-800) 

Ihib Sot to sa/ that the onl> means*for providing appropriate protection for tlic rights 
Aof pregnant teachers is an individual i.zed detdrminat ion in each case and in every circumstance. 
<• * are not dealing in these cases with maternity- leave regulations requiring a^termmation 

of employment at some 'firm date during thcolast few weeks of pregnancy. We .therefore Piave no . • 
occasion to decide whethuf such regul<^orts might be justjfiej by considerations not presented 
in these records--for example, widespread medical^jA*ensus about the "disabling" effect of • 
pnegnancy on a teacher ^s job performance during tnest latter days, or e;yidence showing that such 
firm cutoffs were the only reasonable method of ?^Coidrng the possibility of labor beginning ^ 
while sonfe teacher was in the classroom, or prpof that adequate substitutes could not be. procured 
without at least some minimal lead time and ccitaMjJy ds to the dates u\pn which then e1np-l6yment 
^'as to begin. ™ » 

5. The Court aKo approved of tjtc Chc^stcrf leld County rule fts to when a tcaclier would 

, become eligible for re-empl oyment but d i sapproved^ of the Cleveland return rule, in- 

sofar as i*t embodied the. prov is ion, tluit a mother !\ad to wait until l^er chi\d reached 
thic age- of three months before^ .the return rule began to opersate. This", it said, was 
wholly arbitrary and irrational. ' " * 

,^ ' 

6. Justice Powell concurred in the result, but stated he felt that ^^^^^^fTl protection 
analysis was the appr/)priate frame of reference. He' empha^ i zee] that the Court's 
opinion endorsed the blanket *right of .a scrtcjfi l^b^j^rd to demand sCibstantial advance 
notice of pregnancy <ind to*restrict the ret3trL»t^>tehgh iii^ to tho outset of tiie school 
term following delivery. * - ^. 
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LaTleur, therefc/re, does not abolish aU^ mandatory, school-board maternity leave policies. School 
boards (and othet femployprs) may still establish policies that do not arbitrarily infringe upon each 
individual woman's teaching capabilities. But mandatory t'em'uiati6n and' return dates must be j\istified ^ 
by sufficient evidence. » ' ^ 

Exac<t>Jy this kind of accommodation took place in de Laurier v. San Diego Unified School District , 

s_ Supp. , to FEP Cases 361 (S.D/ Cal. 1974), an acticin brought on constitutional and Title VII 

.grounds, where the Court, relying on Footnote 13 from LaFleui , upJteld a rule requiring a pregnant te,acher • 
to take a leave at the end of eight mopths of pregnancy. The school district presented medical e\^idence 
.relating to the declining ability of pregnant women that late in term to perform effectively, aS well as 
evidence relating to miscalculations by doctors as to the predicted date of, delivery. 

With -respect to LaFleur , the Court said there was n0.violation--9as measured against the interests of 
the teacher, the pupils, aad the maintenance of orderly ediication--of due process or' equal protection. 
With respect to Title VII, it said the school district had met its l^NTden of proof and established that the 

unique responsibilities of a school te^acher required a four-week maternity leave policy, thht the policy. 

■ * ^ * 

was justified by business necessity, and that it was a BFOQ. ^ - 

* ♦ r * 

In Bradley v. Cothern , 584 F. Supp. 1216 <r.D. Tex. 1*974), also 'decided after -LaFleur, it was said that 

. " * • ; 

the action of a \chool district m not employing -arbitrary cutoff dates with respect to maternity but 
instead allouin-g a teacher to continue as long as sho was able, and requiring her to submit a resignation 
when she learned she •was pregnant, was. a const i tut fonal administration , of its leave policy where t^e 
^ resignation was^used as a notification device to promote (iontinuit>- 6f instrqction by »al lowing school 

officials to plan for the cpijiing semester. But to a^oid^a violatioit of due^proces5, it was, incumbent - - 

upon the district to give such a teacher a priority right to retlirn to teaching when the Tirst available 
position m he^ field* became_ vacant , and where a superintendent knQw' a teacher wanted to return to fuU- 
/ time teaching after the birth of her child, the district's denial of such an opportunity unnecl^ssar i ly penalized 
her for asserting 'her right to bear Lhildren and thus infringed due process. ^Reinstatement waJ ordered 
. as of the spring semester of 19"5, presumably the first full seire'^t'er after the issuance of the injunction 
inf'?fovembe"r .of 1974. . • • » 

In anotticr ca^« decided after LaFleuV , Satty v. N'ashvil|-e S^as Company , 384 F. Supp. 765. (M.D. Fenn. 1974),.. 
no violation of Title VII occurred where the employer^ ^n deciding when a maternity leave should commence, ' 
^ cListomari .wcJLghed the opinion of the employe's doctor, the employee's duties, her contact with the public, ^ 
and her i^ork area, and where, in the particular case, the pregnant employee, who failed to report for work 
on four Lon-^ecutive days after a four-day Christmas lioliday because problem.s' tvi th water retention, wa^- 
.1 required to' take a materrvrty leawe immediately and gave birth to her child twenfy-fiye days later. 



LaFleilr was albo applied in ^gxman v . W 1 1 k e r so n , . .S9 0 l-.'Supp. 442, (F.D. Va . 1975), with respect to a 
School distr^ct^s policy of requiring a^teacher who, became pregnant prior, to roportiifg for'^duty. at the 
beginning of the year to obtain a release from her contract. '.Pack pay was allowed to a teacher dismi.ssed 
becau'^e/of tlie policy. ' s ' ♦ , 

ERIC . ' ■ \ ' ..^ 



113 



\nd m llolthaus v, C oinpton U Sons, Inc., 1, 2d , JO FfP Cases 601 (Sth'Cir. 1975), Title VlT . 

was viplateU where a female employee uho had "to be absent 'from work because of complications during 
pregnane) wa*; dist^harged, and* thv eudcnCe ^huv^ed thJt (Ij the employer ha3\io« defined maternity leave, 
policv, (2) the employer .'historical 1> permi-ttcd e^nployecs who were absent from work because of illness 
to draw on act.umulat.ed vacation time and then to go on sick leave without pay, 3(5) the employer could 
not substantiate its "business necessi t> argument that the employee's work was piling up knd no one 
else could handle it, and 14) the employer had previously discharged two other employees who had become 
pregnant. 

* * » 

i\ckusio\ 01' pRhCNASCY-RiLAiro DiSABiLniis I ROM DiSABiLiTUBrNLp'ns ca\'i-:R.\r,i: 

The U OL guidelines' provide in suostaifce that femtile employees mUst receive maternity benefits if 
wives of male employees^ receive them, that disabilities caused b> pregnancy, miscarriage, abortion, child- 
birth, and recover) therefrom are, for all job- related purposes , temporary disabilities, and'* should' be 
treated as such under any health^^ temporary disability insu-rance 'of sick-leave plan available in connection 
with 'enjploy men t , that benefits under any health or temporary disability insurance or sick-leave plai^should 

be applied to disability 4ae to pregnancy or childbirth on the same terms as^they are'^applied to other 
r - . - * 

temporary* disabilities^ and that where the termination of an employee who is temporarily disabled is caused 

m 

by an employment policy undor which insufficient or no leave is auii lable , ^such termination violates v 
Title VII if*it has a disparate impact on em^^loyees of one ^ex an*d is not justified by business necessity. 

The guide_l4Xes ^re entU-led.>t^o_ .great deference by-_the_coarts^,^- but-thev-are not binding on them. - - - 
These guidelines, however, and the pregnancy-related problems with which they deal Rave been extensively * 
considered in two important, recent cases, Gilbert v. General Ijlectric Co. , 375 f. Supp. 367 (H.D. Va. 1974), 
and Wetzel v. Liberty Mutual Insurance Co. , 372 F. Supp. 1146 (W.D. Penn . 1974).^ 

^1 Ibert IS on appeal to the Fourth Circuit, where argument was hea^d in January, 1975. Wetzel was 



7. 29 3'R Section 1604.9(a) , (b) , ^Cd) ; Section .1604 . 10(b) , (c) . 
>s^ 8. Griggs V. Duke Power Co. . 401 "U.S. 424, 91 6.Ct: 849 (1971). See Appendix C. 

9 

9- In Farkas v. South Western City Schcyl District , F. Supp. , 8 FEP Cases ^88 (S.D. Ohio ^ 

\9':A), aff»d. 506 F.2d 1400 (6th Cir. 1974), it was said a board of education violated Title VIJ 
when it put a pregnant teacher on unpaid leave of absence instead o5f permitting her to use 
* her accumulated sick leave, notwithstanding that pregnancy was not within the ambit of an 
Ohio sttitute governhng the payment of sick leave to employees of boards of education and m 
effect at the time the controversy arose. See also Scott v. Opelika City Schools . 63 F.R.D. 
144 fM.D. Ala. 19^4 a Section 1983 proceeding where it was said teachers who had been^denied 
the right to use accumulated sick leaji^e for maternity-related disabilities were entitled - . 

to a choice of immediately recovering the moneta^y a'ward representing the accumulated sick 
leave they could have ta*ken at the time of their pregnancies or retaining their present 



numherf of accumulated sitk days 
maternity disability from sick-1 
374 F. Supp. 238 (N.D. Ga . 1973) 
pregnancy was neither a sickness 
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demonstrating that a*woman was q^i'te healthy and norma-1 . 

120 ' 



unaffected by the previous school boafd policy of excluding 
eave coverage. But see Newmon v. Delta Air Lin_cs ,»Inc . , 
in which the guidel ines* were rejected and it was said 
nor a disability, but instead^ voluntarily imposed condition 



affirmetl \n S\\ I' .Jd \99, (ard c:n. and is believed to be on its vnJv to the Supreme Court. S-ince 

V^ctzcl Was viffirincJ ^ffter tlie decision 9!' the Supreme Court in ^'_^_^hi 1 d v. -. A 1 e 1 1 0 , U7 U.S. 481, 94 S.C.t. 

24S'S. («19?4) V^A'XL^ ^'^^ ^ ^ considdM-cd ]>efortf it in the paM^raphs that ' fol lov>. 

• . « ' • * 

^'1 1 hert^ It appeared that t)ic vseekl> iioAoccupat I'ona 1 sickness <in'd a(^cident lieneOt pa>ments ^ 

' A • ' 

General I let trie provided to it.s employees excluded sickness or otlier disabilities arising t/om pregnancy , 
miscarriage, or i:hi4dbirth. !n ^^ct ze\_ , it appeared that the contributory insurance plan for continuation 
of mcorfie Libe;^t\' Mutual provided its cmplo\ees for illnes.s requiring treatment b> a doctor of eight or 

' I ■ . ' ' ' * ' " 

more calendar davs vvhich causes absciict? fiom work excliKled disability due to pregnancy, 

// ^ ' . t' 

In finding that tliese exc lui>ionary pol 1 c 1 es ^ 1 olat ed lit^e botii trial courts rejected the 

* ^ ^ <^ » ^ 

aigument pregnane) CA)uld be excluded from equalitv of treatment becau'^e it was a volunt<ir> condition. Or, 

as the (.oiirt in Uet:el put it (pg. 1158): . .' ' ^ ^ 

Pregnancy is a natural condition, it is an expectable condiJ:ion, it is a statistically 
foi^eeable i^ondition, and ultimately it is a necessary condition.' » It is n condition 
limited tQ women, not b> statutory lau'or Custom, l)ut by biological lavs. 

As to the ar^^umcMit the cost to an employer of maintainirfg sukness and Occident benefits would Murease 

substantially if pregnanc\ disability were to be covered, the Ccnirt in G^t Ihcrt s<iid (pg. ^ 

' ' • • 1 ' ' " . • 

Pi»imtiry, of course, is the jjrinciple timt business necessit) constitutes atnalid Jcicnse | 
onl)Uo a situation wlrero tlie alleged discrimination arises from a polic> neutral on its 
ftice, and iii its intent. The instant case does not fall in tins c<itegory. Addi 1 1 ona 1 1 it 
IS doubtful in the first instance if cost alone would constitute a proper defense. * * * 
The business ncces.sity rationale is premised on a policy of justification b> virtue of a 
showing that the suspevn conduct is necessary' to the safe and t?fficient operation of the 
business. ** * ^ \q such situation exists lie re. , 

ButktwQ months after this ^cision, the Supreme Court -dec ided Gedu ldig \ . Aie l lo , supr<i , I'n whicii 

the CourT: upheld, as against <u challcni^o on equal protection grounds, a proxnsion (jf CTilafornia ' s di^^ahilit) 

in;>urance progiam wIulIi excluded from coverage anv work loss resulting from norm^U pregnancy . -yVs was noted 

in Appendix A, the Court was clearly impressed by the fac\ that the prftgram had been tot<ilT> se 1 support 1 ng 

and tfitit iiKomc e^n. h ycvir was usually approximatel) equal to expenses. In finding tli<it tlie c Kiss 1 f 1 cat 1 on 

system used b> Ciilifornia did not le^jult in mvjdious discrimination offensive to the equal protection clause. 

It said (j>g. 2491 ) : . • * * 

Although California lias created a program to insure most risks of -employment disability, 

it has not cliosen to insure all such risks, Imd this decision is reflected m the level 

of annual contribution exacted from participating employees'. Tins Court has held th<it , . » 

consisfently ,with the 1 qua 1 Pr6tettion Clause, a State "may take one step at a time, 

addressing itself to the phase of the problem which seems most acute x6 the; legislative mind." 

Because, howeyer, the minority m \i c 1 lo suggested that the majority was departing from certain recent 

Supreme Court precedents, the majority, in footnote 20, added this further explanation (pg. 2492]: ♦ 

rhre Californiti insurance program does , not exLlude anyone from benefit eligibilit) because of 
gender, but merely removes one physical condi t ion--pregnancy-*^from the list of compensable 
disabilities. IVhile it is true that only women can become* pregnant , it does not follow that 
every Idgisla t i ve 'Classif 1 cat ion concerning pregnancy is a sex-based classification * * *. 

The lack of ident 1 ty be t ween the excluded disability and gender as such under this insurance 
program b^c*^omes^lear upon* t'he most_ cursory analysis. The program divides potential recipients' 
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.10; See Appendix A. 
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into two groiipS'-prejifnant womc^ and nonpregnant persons. While the firs^ group is 
exclusively feniale, the seco.nd includes members "of both sexes. The fiscal- and actuarial ' 
benefits of the program thus accrue to members of both sexes. 11 

The footitote, of course, raises a question as to what the Supreme Court will do wlien it eve^ually 

confronts a Title VJ[l case involving sfi^ilar issues. ' , • 

In Communications Workers of r\flierK\i \. American Telephone and Telegra]lh Co., F?ong Lines Department , 

- - - - t; ^ * ^ 

3/9 F. Supp. 679 (S.D. N.\. 1974), for example, and relying essentially on Footnote 20 Xo Afcl-ld, the ' 
trial court dismissed complaints alleging that pregnant female employees bad been denied in violation of 

\ ' ! ^ • ' • 

Title \'\\, the same' benefits as wer^ made available to male employees under' temporary disability. The 
.trial cpurt, however, ccrtifie't} t!ie \ic.llo question' Involved to the Court of Appeals, which remanded the 
case for a ti^^al on the merits an r.2d , 10 lllV Cases A$S (2nd Cir. i975k)' 

The appellate court said that footnote 20 of VVit^l lo concerned only ,equaj protect lOll, standards of 
judKial scrutiny applicable to California's 1 egislat ive 'c lass i ficat ion pf pregnancy; that the ' foot,noti-^ 
made no reference to Title^V;!! 9v the LIOC guidelines whi^ch prohibit disparate treatment of pi^egnancy 
di sabi 1 1 1 les, ^and that it uas inLonLcivablc the Supreme Court would rcumsc^inbe the reacl»**of T^tle 
vn and invalidate the guidelines "without mentioning them; and that^the issue in thp .pf^nt c^^^e was one 
of statutory interpretation, not corlst i tut loiui 1 analvsi^;. ' " % 

The same result was readlie6 m Wetzal v. Liberty Mutual Insurance^ Co. , 511 F .*2d 199 (3rd Cir. 1975)',^'^ »• 
supra , where the Court said (pg. 205): * 

»n C.eduldig v. AiQllo , the Supreme Cour4: held that the StatK? of* Cal i fornia could choose 
not to include d^i sabi 1 1 1 1 es V;elat i ng to normal pregnancy within it s- di sabi 1 ity insui'ance 
program and not be violative of the f^irteenth \mendment's prohibifion again St. sex 
^ discrimination. I'Ke Court rc 1 leij. heav i ly . on the fact that California's program was totaHly * • 

-_ ijelf -support ing^ '^n_ever_ draw i-niJ_\oji_^^cncra j state revenues." a * ^ We are not faced with an 
^* insurance program similar to X^ll'o's, and wc need not utempt .to balance ^ubl ic social -welfare 
mt-erests .with the Cons 1 1 tut i on . j An examination of California's pr.ogram showed that only ' 

' .'^ ' 

11. See Mit ^-r v Industrial Commission , Am P. 2d 565 (Col. ^1971), where i^a^ held 

a spee-iai statutory classification with respect to finem^Joynient ^'omp^nsation payable 
,in tJve ev^ of prcghni^ny did rtpt constitute an unreasonable discrimination against 
women wojt^r'b. (ft is. only where the woman worker has become "^ireguant , the Colorado 
Supren^e C^^^ said, that she is ti\eatc>r different ly^^placed a sefiarate c lassj f"ication-- 
from^^jier;%n and women workers.) And m T urner v. Dept>^.o'f hmployment Sec urity, P. 2d , 
'10 Fl^^iises \22 (Utah 19^5), it was held that a Utah sta^tute" denying unemployment ben"efits ' 
to pt^gnant woman in the weeks, immediately be/ore and aVter the, date of delivery of her , 
child did not, as 't(5' a wom^m who had' been sepan/ted in^luntarily from her job for reasons 
not rehitcd to pregi^Jincy, offend tijp equal protection conceits extended by the Utah Constitution 
'^^it see also International Union United \utomohi 1 e. Aerospace and Agricultural Implement < 
*' Workers of \mer ica , ~U"aW v . Dir. jind Michigan Fmployment Sec^»^t; <^ Comnviss ion , F . Supp 

' 9 IPD P 9879 (L.n. Mich. 19-4), decided a month after Ai e 1 loT Tn^hi ch :i t wasli7ld the praFtTce ; 
of denyihg benefits tmtler the Michigan Lmployment Security Act to .woTnen Employees who were 
forced out of^work due to* so- called mandatory maternity leave clauj?es in contracts or to ' 
uni lateral employment j)ol ic les was^unl.rwful as contrary to federal law, 

» . ' ' ' * 

12. See" also Vineyard v. Uol lister School District , Supp. , 8 FF.P Cases 1009 ^(N.D. Cal. 

, • 1971],^ where \iel io was di^st ingui shed on the ^Jround that in AieJ 16 /there had been' a'' showing 

of strong economic Justification for the excfusion of pregnant teachers from disabilit-y 
benefits and ©n the furt^Uer ground that Congress intended Title VIl to have'^a broader reacK '' 
than the equal |)rotect-iOn clause. To like effect are Sa 1 1 y v s N as i 1 1 e ^\s^ C o , 384 F. Supp. 
7()S (M.n. FemK 1974) ^iVd Sa 1 c v . Board of Lduc at i on , 390 F. Supp. 784 '(NTnTTaT* i975) . - ' 
Ifowever, in Sea man v Spring I.ake Pa rk fndiM^endent School pigtr jct. 387 F. Supp. ^1168 (Hinn. 
1971), a Section 1983 rather than a 'litle Vll case, the Aielio^ Tcasoning \-iVts used to uphold 
a bargaining agreement in which it was .Igreed maternity leave would be leave without pay. 
The classification was rat idiia 1 , ' i t was sa i d because if sixk pay were afl^^d for mat«rnity 
leave, ix \<owU\ drain-away mQiley the school board and the teachers themsel^s wouJd rather 
have available for^ salaries Or ^) the r purposes . ^ *" 7" " 



norntal_ pregnancy" and delivery disabilities were excluded from the benefits, while Liberty^ 
\ s Mutuar>excluded an pregnancy-re lated disabi 1 it^ies . _ 

, So, for the momen't, the, majority of the g:ourt^ that have confronted the question raised by Tootnote 20 

1iave concluded that Ai.el 15 "Soes not apply to >t<le VII cases. * ' •. 
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In Do6 V, Osteopathic Hospital of Wich ita , , 353 F.. Supp. 1357 (Kansas 1971), it was held that where 

the fact of pregnancy alorie diti not adversely affect a female office worker's job performance and her^ 

termination was m fact based on het-' marita? state, that is, that she was unwed, the employee , ^ho was 

^ X ' • ^ . 

approximatel) five and a half mor>ths pregnant at the time of her discharge, had been discharged in. violation 
' ' of^Title VII-)^» 

/ ' ' 

In Daniflsoji v. Board of Higher Education , 558 F. Supp. 22 (S.D. N.Y.t 1972), the defendants' motion 
to dismiss (§• for sumrnar) judgment was denitd, th^ Court holding tn^t ^ complaint alleging that a husDandls 
right to equal protection had .been violated by the defendants' refusal to extend to him^the same titild-care * 
leave privilege e.^tended to women' solely -because he was a man. al 1 eging ' that their refusal to pay his, wife 
for the 12-d«i:^' period during which she gay^ birth Jepriye^d her of property in violation of the Fourteenth 

* Amendment, and alleging. a denial gf the right of personal liberty and an invasion of the right to privacy . 

• • 13 

raised '•colorable" const it ut^ional claims on which relief might be granted at a trial on the merits. 

* . ' ^ \ * 
'in Andrews v. Drew Nfunicipal School District , 'F.2d , 9 FBP gases 235 (5th Cir. 1975), it was 

said a school district's policy of refusing to employ unwed parents-as teacher ' s aides. V lolated both the 

equal protection aT\d ^^^k^*-^^ process clauses of the Fourteei>th Amendftient. Unwed parenthood, the Court s^iid, 

was not necessarily evidence of present immorality, and there were reasonable alternatue means by which to 

• . remove or suspend teachers engaged in immoral conducti Furthermore, there was no evidence to support the 

school district's f ontent ion ^unwed parents were improper role models after whom students miglit pattern 

their li\es, nor was there e^ idende to sdpport the contention the employment an unwed female paren.t in • 

the schola^TC environmenr contr ibuted tb the problem cTf scho^-girl pregnancies. 

In Drake v^ Covington Country Board of Tducation > ^ F. Supp. S'FF.F Cases 168 (M.D. Ala.'l974), a 

Section 1*985 action, \t was said the board of education violated the constitLttionAl right of privacy of a 

tenured, unmarried pregnant teacher when >t*cancelled her employment contract pursuant to a state statute 

authorizing such action for inunorality, where (1) the evidence upon which the board acted had its source 



15. Ackcrman v. Board of j/ducation of the City of New,York , 387 F. Supp. 76 (S.D. N.Y, 1974), 
denied a "b4jk pay" award to .a male junior-high teacher took a leave on his' own 
volition when he was denied .leave under the board of education's bylaws granting child- 
care leave, to female teachers- on ly and who did not apply to teac^ as a substitute ^(a 
privilege 'given female teachers who took child-care .leave) because of his belief he 
wis not in, gootjf standing with the board. The case arose prion to the time Title VII 
rovered educational institutions, and the boa;Ud«of Education subsequently amended its 
byl'aws to eliminate this type* of alleged discrimination. * 
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in dif\clCt^U'rc$ the huper nitenJunt of ediKUtiop bol ici'-^vH *frQm the teacher's physician regarding her/^ 

^"X^';- . - ^ — x ' \ - • ' ; 

pregnancy, ' (J) the evidence Fouled to show the te^^sJuhx consenied to the pliy^ician's disclosure • . 

her pii\a*tc o^mrnVni cat ions uith him, and (3) the board "'macte^no fiiuhh^ the tea cheer's claimed im^j^.^lurfy 

had affected hen' cobpetencv or fit'ness as a teacher. v . * • 

jln Wardlaw-v, Au5t.trt Independent School Pistriot , Civ. No, A-75-CA- l^,♦,^_^,l*. .Supp^' - ' (y^\t>- Tex. 

19''5), an unman'ieJ' teXe"hcr who ^as transferred from her classroom teaching position after jfeli^ notified her / 

\ \ ^ ' ^ . ■ ^ I y 

superiors of her pregnancV 'was denied , injunctive and declaratory relief. The Court sailJ tbe teaching . 

termination v^as justified legitimate educational concerns because the .class slie taujjlft ,; composed of • 

special education students, ji^irticularly neeied a'learning environment free of .the disifuption and tension,.. 

likel> to be engendered by an>Tpublic controversy, whi ch might arise, and there -was no lex ^liscr imination , J(! 

because there was no evidence males were treated different 1> . t> (It is believed the suit ir^volved al legatifr>s 

< * \ » • * i ' 

of'^infringement ,of rights to prlvac^^, tree association, free expression, and due process, 4as well as a 
- ' - '\ , I* • 

claim of discrimination based on se\--though whether on Title V 1 1 or equal protection ^ro^ds is not Known. 

\ . . 

"The f^iisc IS expected to be appealed.) \ - . ^ • - 

- " \ . 

The courts have made clear that n^'r^iator^ mat'ern^t> leaves imposed by employers on pregnant employees 

at arbitrary times during their pregnaAcy will no lc^A;r be tolerated.^ Stereotypes "abojut tht; capability 

of pregnant v>omen to work at their jobs ^'c objectionable, as are stereotypes about the. amount of timea 

woman must. remain away from her job aftqr childbirth, ^he courts are constantly em{}hasizing that each ^. 

pregnancy is different and judgments as to v.'hen a particujar pregtltint employee's fnaternity leave should, - ' - 

begin must be made on an indiv ]dua 1 i:ed basis,* notwi thstaKding any administrative inconvenience to the 

^ employer. . • ' ' ^ " 

On the other 'hand, eCpV^ers, might be permitted to. make blanket regulations, the Supreme Court has 

hinted, requiring mandatory termination of employment af some firm date dliring the last few weeks of 

« ^ ' \ 

pregnancy (provided there is evidence of a medical consensus about the "disabling" effect of pregnanay 

pn job performance during these latter days, or evidence showing *such firm cutoffs are the only reasonable 

method of avoidi-fig the possibility of «labor^beg inning while the employee is at work, or proof that a 

replacement cannot -be procured without at least some minimal lead time and^^tainty as to when the replace- 



ment's employment is to begin). Byt the fact that employers cannot, in general, impose 'mandatory maternity 

lt?^ves on their employees at, sa> , the fifth month of pregnancy does "not necessarily mean' an employer ,must 

be willing tcT consider ^lor employment a' job applicant who is five months pregnant. And in Cheatwpod v> 

South Central BeU Telephone and Telegraph Co. , 303 F. Supp. •754 (M.D. Ala. 1969),^"* it was said that while . 

• . * - • 

an employer coujd not have a rule excluding all women from an allegedly strenuous job simply because s,o'me 

of tliejn might become pregnant, it could have a rule against pregnant women being considered for the positipn, 

Employers, of cuursa, arc entitled to make reasonable rules concerning the time of. return to work by 



o ■ , ... 121. 
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:tho employee ji#.ter chi4ilbirU\. In Mleinj, tlid Juprqme CourX found reasofia^lp a riile that ci^ teacher UQifld , 

become eii^gible for re-employment up(in .submis-siqn of a medical certif icati?f.^roia fer physician, v>iti> 

return to work 6ein^ guararjteed iro lo-ter tluui .tj^e begiiming^of the.-u^xt»«rbQO^ war follov^jii^g the* . 

elig^)ility det;erjnination. ;U the same? time,, the Cov^ct. found it unredsonAhie to require the owjther to. 

wait until her child reached the age of three month*^^ before the *i*etuni rule "began , to operate . 

. Many courts haVe held, with respe».t to Title v/l dn(r the UCOC guidelines concernin^rcgnancy , 

that a female employee who leaves work temporaril/ i5ei;aus^'£)f pregnane) must |*e^eive t^e sami benefits and 

privileges as^ are arcOorded other cii.i>loyees uho aj;e absea^ frpi^^qrk ■ bet^ause .of tpmporary di's.ibi l.it les . 

Ihe fact that pregnancy may be \oluntary, or^that extending such benefit^^^nd privileges t^ pregnant female 

employees may be expensive,^ is not a sufficient reason, these courts havb said, to depart from , the rule. 

The Supreme Court, i^ouever, has not considered whether 'Ti t le VII, as the EEOC guidelines mc-^mta^n,, 

requires extending such benefits and privileges to pregnant employees. In Aiel lo , though,' it s<tid that a 

state disability insurance program whi^h excluded normal pregnancy from coverage was not jti^uncorrst itutiotfal 

classification as far as equal protection was concerned. The decis\^n, and one of its footnotes, creates ^ 

- ^ . , ' ^ ' i 

uncertainty as to exactly hovv the Court will eventual ly* deal witjt |his aspect of Title VU. 
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/ » : ' ^SEX DISCRIMINATION IN EMPIOYMENT-^RINGE BENEFITS^ 



reference to the extent they relate to the question of whether maternity leave and 
jiancy are fringe benefits of eraplo>Tnent within the language quoted above. 

Aiiother major area for the application of this part of Title VII is, of course, pension benefits. But the 
-concept orf "pension benefits" involves at least these four separate subconcepts 



Section 703(a)(1) of Title .VII^ provides in part that it shall be aAunlawful ,en\pj:o/inent practice* to dis- 
crimiTiate with respect to "compensation, terms, conditions, or priv ileges/ of emplo>men^\ because of sexW^ . 

<•/ \ I *\^ A*** 

The case3 in Appendix E dealing ^with employers' maternity and pregnancy policies afe incorporated her^^by ( 

disabn\^ty paynKi^ts^ for 

'*^\\ \\ 

'^^enefits. But the , 

1. The. equality of actual periodic payments received by male and female pensioners. ^ \ 

, 2.. The^ equality of, monthly contributions mad^ to the pension plan by male and female ». 
^. emf'loyees. , ' • • - * ' 

The ^qualicy. oF moAthiy contTihytlbns ^nade^to the pension plan on behalf of male »■ 
and female' employees, ;ljy the enip^6)^eii;^ • , * '*\ * 

4, .The lengtlj of service. necess^ity ^-quarify fbr^a pension (as between men and women), \^ 
, . , or the age- at which an ^mplpyee laay (or "n^ost) retire (as between men and women). ' 

The courts have agreed that length of 5^rvice or the age -a^ which an employee may (or must) letire cannot ^\ * 
» • . - . V ♦ 

be differen| as between men and women euploveps^, and by implication they seem to have said, insofar as Title \II 
IS concerned, that periodic payments received by male and female pensioners should, in most cases, be the same. 

There is. Also authority to indicate monthly employee contributions should not be different as between the two 
sexes. " * < 

'.y . ' i \i ' ■ " 

^* Thus, in Mixsdn v. Southern Bell Telephone and Telegraph Co. , 554 F. Supp. 525 (N.D. Ga. 1971), it was held 
^ ^ 'i ' 

that a widow had stated a cause of action when she alleged her husband *s employer had denied her an annuity benefit 

on the basis of provisions m its pension plan which chscrimitjated against her ^usband and male employees as a 

» - * \ ' ^ t- ^-^'-'^ . > , ^ 

class because of their sex. Specifically, aliefleA-sTiehad been denied -an* SirriMity because her husband, when 

he died, had been 59 year§ and 3,0 months old and thus .J^V^g^.'x-eached th^^ requited .retirement age, fixed under 
the pension plan at 60 years far males and 55 years for femaSesT^ . ^ ' ' ' T ^ • 

In rBartmeg^ v. Drewrys U.S.a'. , Inc. , 444 F.2d 1186" (7th Cir. 1971), cert, den'd'. 404 U.S. 939, 92 S.Ct. 274 
(197lj, a female employee .challenged a reitrement plan which provided that fem;^le employees must retire at age 



1. All cau'ies. involve" Tixle Vll unless otherwise indicated.; 



2. 42 U.S.C.A. Section ^O00e-2(a) (1) . See Appendix B. ^ / 

, « / ' ' • f ' 

3. • EhOC guidelines provide that it shall not be a defence ander Title Vlt to a charge of 

sex discrijoinatioh in benefits' that the dost of such benefits is greatiy" with respect 
• t>o one. sex than the'-ot^er. ; 29 CUR Section 1604.9(f)l t\ut the Labor .Department ' s guide- 
^ , lines provide, wi'th^^espect^io employer contributibns fqr insuranqe,. pen- 

( sions. Welfare prp.gramsl ahd.VDther similar benefits, ihat| the employer .wi 1 1^ not be ifi 

yiolatioh if its .p6ntri»baticobs are the same -for men ^nd Iwomen or if th.e resulting benefits 
are equal. ^ 41 CIRR ^S^ctailji 60^20 . 3(c) . The guidelines for th« Hqual Pay Act (see Appen- 
dix Q) aY<^^substanti^jly^|he |ame. 29 CFR Section 8d0,116(^). i\ 



ig the ihalh^f 

er retirement plan v%as sufficient Iv important to ^^1*3^^ a challVnge to the plan in advance of retireraent when 



t"-. and male employee^.^ at age 05. In upholding the ihsil>^p]ge--an^' in also ruling an emplo>ee's interest in his 



it was believed to violate Title \ 1 1 --the Court said ^{)^^MlS9): 

A plain reading of the s-taxute indicate^ tha\ :^etira5^errt plans which treat men and 
women differently witJt respect to their agis of •'Retirement are prohibited. Tbe plaintiff 
here, b> virfue of the plan, is forced to giye up three years of work together with the 
money she would have earned during that period, '5uch a forced retirement is tantamount 
, to a discharge. Moreover, the classification o!; employees on the basis of sex is, of 
^ itself, vontrary to the intent of«Title Ml. /-^ 

^ like op\Pion was expressoij i5i fto^en v. Public Servfc^ b^lectric and Gas Co. , 4"^ F.2d 90 Hrd Cir. 1975),^ 

.where males were the plaintiffs. It appeatej that under the cc^any's origi^nai pension plan, male employees 

could retire at 65 with -5 vears of service, with mandator) retirement at age '0, while female employees could 

. retire .it age e>0 with 20 v ears" of sertice, with mandatory retirectelit at age 65. The plan- also provided for 

ea'rlv retirement for male emplovees at the agx? of 60 upon completiqn of 30 years of service, but male employees 

taking this early retirement had their benefits reduced^^'^ ^ specif'ied rate. 

While the Rosen ca-^e .was m -Cite courts^ the companv andl^ts un^on negotiated a new collective-bargaining 

agreement effective ^Uy l, 19t>", which, arrong o^er things, mpsrTf led* the pension plaji bv re":ov mg the differences 

in the optional and mandator> retirement agel" f^r men and uor/^n. The podi f led plan also provided for earlv 

retirement for all emplo>ees at age bO, on a reduced pension , \.fter 2J-^ears of service, but female employees 

electing earl> retireraent would not suffer any reduction in ben^eHfr^^n account of service prior to May 1, 196". 

\o similar provision was made for maLe employees electing early ret irtjment. . ^ * ^ 

The Court found t bat the revised plan still violated Title VII "because it differentiated between men and ^ 

»*\women solelv o;i the bas-'i s -o^-.j^e^',, and it rejected'the argument that the r*ev i^sed plan was valid because at Afj^Alllted 

fxom collective bargaining/' \s a remed> , the Court propose.d that male employ-tes who retired early after the 

effective date of Title WI and before May 1, 19b"' should- be compensated for reduced pensions the> received :;impl> 

because they were men and not women. It aUo held that the letirement credit of active male employees should be 

t 

increased for the relc^vant period be'tween the effective date of Title Vll and May 4, 1967. 

Simiiaiiy, in Chastang v. Flynn 5 Emrich Company , 365 F. Supp. 957 (Md^ 1975) and 381 F. Supp . 1548 (1974), 
was heTd^that two retired male employees were discriminated against in violation of Title vll when they 
^ re^*p<5(;t\vely\^t ired itj 1968 and 19b9, and received only 50 percent^ of their vested interest in a retire;nent trust 
\!f^nd a< opposed to the 100 percent of the vested interest- a female emplo>ee in the same situation would ha ve received. 

X' • 

V -And in'Eitzpatrick v. B itze r , 390 F. Supp. 278 (Conn. 1974), which considered a Connecticut statutory 

\ \N ^ X • 

^"^J;^ 4. ApprovaVj^as also given to--what is now 29 CFR Section 1604-9.Cf ) , which states that a differ- 
ence in o^l^nal or compulsory retirement ages bas6d on sex violates Title VII. 

See also RpsdVCV > ftublic Service Electric and Gas Co. , 409 F.2d 775 (3rd Cir. 1969), 
.'i * il and 328 F. .SuTipv'-4S4 <N..J. 1970) , ^trtc case on appeal in 477 F. 2d 90. * 
\ ' Jf " \ • ' 

In Robinson v. Lo?^«lard Corp. , 444 F'.2d 791, 799 (4th Cir. 1971)*, cert, dismissed, 404 
'•A^ ^ U-.S. 10^06, 92 S.Ct''. ^73 (1971), it was said: "The rights assured by Title VII are not 
/.V*^'*^ "eights, which can^be brkr'feainCd away--either by a union, by an employer, or by both acting 
' iji-xoncert 



[C 



retirefaent scheme for einplo>ees, it was saiJ thvit here, too, retirer.ent plans which treated i^n and v%oiiien 

differently with respect«to permi:>sible ages for rttire'nont and confutation of benefits violated Title VII. 

/The proble^n of ^mcqiu! nuntM. retire-^cnt contributions b> "sale and female enpiovees *»a5 at is^ue m 
Manhart \. City of Los \ngeles, Department of ftater and Power , 58" F. Supp . 980 [CD. Cal. 19"5"). Female 
ei3plo>ees were granted a prelimmarv injunction enjoining tneir enolover's practice of requiring tnea to nake 
larger monthly ret ire ^cnt-pl an contributions than lales - -notw i thst and ing the argument tne practi<2e vras* j ust i f led 
Dv actuarial taoles showing that .*onen as a class lived longer than nen and «ere thus 3iore liKely to receij^e 
ret ircnefit Denefit> for a longer duration. The^ argument was faulted because t^e practice applied general 
actuarial characteristics of fenale longevity to individual fenale e^tplovees «no in realit) "Tiignt or aignt not 
outlive individual -u-Ie eriplovees. 



clearl., ^enior.*.; per <o is a rrin»:e ?ere:it o: o-.plc -.^e')t , --^i if exfc^aeo to -ales, 'u.st Te vxter.dei 

:d ft-ralcf 31 c ilc-^t c-;p.o.-ci: sit^t.cr >.> pr^-^v.p'.o tninciatc-^ .r lar^-^.er «. "h.:i.ps ^ctroleur 

Co . , £d 15? ?ti v,ir . w^ere a fe~:ale e-pIo>-?e <*:tn ten >ears of >er.::e .«as ai^c.argeJ ciurmg a 

co-panv econonv Jr..e r^ecause >Te ':ad acqu.reJ no senior::) 'lo ^^p.'^g or "bidding privileges even though 

her 'Tale counterparts had su^r. priv i ieg^-i-u—^^e Court saiC pg . l'^^' 

^ "policv" to Init company privileges to or.I> one class of eiplo>ees and to 
exclude other s cannot survive m the iar:e o: "co-'paiv poiic>" alone if the net 
effect^ or f-.at no* ic> i > c ^ t. ^.^ 1 >^*: a i i v*oncn . 



\nd m Trivett v. Tri-State Co^.taincr Corp. . >6S F. SCirp 13" L,P Tenn. 19"? , it «a^ >aid that eroloyers 
which la> off fe-ale employees *hile retaining nales **;th les> ?cr4.orit> coonnit ah ' ^j: 1 a-* fui e-plc.yr.ent practice 
if the di "^crinmat ion against ^'*cn fe^al^^s is oa^^ed OTi*>ex ^ It «a^ al^^o inciacntall>. said tut re^^airing wo^en 
to sta> at their p»osts while "nen .%ere allo>*ed to checV Out at a ti-c-clo^K .%a'^ n'^prOper , as Nas fatiipg to pro\ ide 
1 progrin of testing and training to enable .^oTierJ to gam experience .»ith certa^jT^^s^achines so the> could co'ipete 
with nales for nizher-^naid :oD<.t . * * , 



Other, less tangible ispects of fringe benefi-ts were involved m Laffe> \. Northwest \irlincs^ Inc. , 3<50 
F. Supp. ^65 ,0 C. 19"3i, .shere di^crmirat ion was found not onl> *^ecaase female stewardesses .%ere paid lower 
pensions than nale pur>ers , but al>o beca^ise ll' •^te•*ardes^e^ -*ho '^cc.me parsers did not get credit for their 
stewardess seniority on the parser ->eniorit> li>t, -whereas e^u.alont T:ale< .»no necane parsei> did get such 
<.redit, (2) stewardesses were required to ^hare notel roons on lavo.ors uricreas their nale counterpart^ were 



The concept of ''seniority** involves two bundles of rights. The first i^s concerned ^ith 
increments in pay and fringe benefit^ an eriplovee acquires througri year's of service, the 
second with competitive relationships between emplovees m ternis*of bunjping and bidding 
privileges. The court cases have mostly involved the latter problem. See, for exanple, 
the subsequent appendix on Layoffs Pur'^uant to a Seniority System. / 

8, \^ to the probleui of recently hired wonen being laid off because most male< have "nore 
. Nenioritv in s ituat ions, where there ha> also been a historv of di serin: mat ion , see ilso 
O layoffs Pursuant to a Seniorit> System, \ppondix 
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not, and (3j stewardesses did not receive a "cleaning al lo;k*ance'' given to their male counterparts^ ^ 

\nother kind of "fringe benrefit" problem was considered in Shipley v- Fisk University , F. Supp. , 

" riP Cases -44* (^MJj. Tenn, 19"5j , where the issue was free rent to 4 male dean but not to a female dean. It w^s 
held that the denial af free rent to the feaale dean wa^^ot a form of improper compensat ion' when the male dean 
'was also a resident-hall director with extra duties sufficient to justify his rent*-free status. 

^n even sore tenuous concept of fringe benefits was sonewhat at issue in Cupples v. Transport Insurance 
Co. , 5"1 F. Supp. 146 fN.D. Tex. 19"4i, aff'd. 498 F.^d 1091 (3th Cir. 19^4) , where it was said an employer did 
not illegall) ^.rant special privileges to male eaplovees b> holding^ an annual golf tournament and ztag for male 
employees -.^hen it was also planning a style show and luncheon 'for female employees at the sane tisie., * 
Finally, m Rogers \. hqual £nplo>":^en: Opportunity Coanission , 454 F . -d 254 (5th Cir. 1971), cert, den'd. 
U.S 95", 9- S.C^. 205S i 19"2y , it was indicated that an employee's psychological as weM as economic fringe 
^crefit-- i»ere protected Title. .II, aid tna* this protection included the right to work in an environment not 
'^.ca.il- charged »»:th J 1 >cr:n>na: 1 pressure-^ 
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APPEN 

SEX DISCRIMI>JATION IN EMPLOYMENT- -LAYOFFS . . 

PURSU/V\'T TO A SnNIORITY SYgTHM ^ 
» • ^ " 

^In light of the recent economic climate, tHe problem of howto reconcile layoffs due to business conditions 
with the federally imposed requirements of nondiscrimination in employment has acquired increasing importance. 
In many institutions, traditionally, a ''last hired, first fired" policy is in effect, either formally or informally, 
and if the particular employer has been unionized, the policy is most likely part ^f a collective bargaining agree- 
ment. In any event, if such seniority procedures operate, members of the discr iminated-against gfbup last hired 
are going to be predominant in the group first fired. Does seniority, therefore, defeat the int«nt of remedial 
legislation such as Title VII of the Ci\il Rights Act of 1964 , as amended? Consideration of the 'question is com- 
plicated by the fact that Title VII itself, in Section 703(h),} provides in part that: 

Notwithstanding any other provision of this subchapter, it shall not be an Xinlawful 
employment practice for an employer to apply different standards of compensation, 

or cUfferent terms, conditions, or priui leges of employment pursuant to a bona fide ' 
seniority or merit system * * * provided that such differences are not the result of 
an intention to discriminate because of race, color, rel igion , -sex or .national 



The cases below which have considered the problem have generally involved minorities rather than women, 
but the principles drawn from them apply equally to women, and even though the cases involve unionised environ- 
ments (with the e;i^ception of Loy v. City of Cleveland , infra , where layoffs were made pursuant to a modification 
of Civil Service Coiranission regulations), the principles drawn from them would apply, if there were a bona fuie 
seniority system wvthin the meaning of Section 705(^h3, to segmervcs of a particular educational institution not | 
actually unionised. ' - ' * 

■V 

Quarles v. Philip Morris, Inc. , 279 F. Supp. 505 (E.D. Va-. 1968), though not involving layoffs, contains 
*an extended discussion (pgs. 515-17) of the legislative history- of the seniority prov,ision§ of Section 705(hj, and 

o ' 

the Cout^ , after r*eviewing this history, said it indicate^ that a discriminatory seniority system established 

r 

before the Act could not be held lawful under the Act,!but that it also indicated Congress did not intend to require 

''reverse discrimination,'' that is, it did not intend that blacks b.e preferred over white employees who possessed 

eniployn\ent seniority. It was also clear, the, Court said, that Congress did not intend to freeze an entire genera- 

tion of black employees into discriminatory patterns that existed before the Act. And nothing in the legislative 

history, or in Section 703(h) itself, thq. Court said, suggested that a racially discriminatory seniority system 

established before the Act was a bona fide seniority syst cTh* under the Act. • ' • 

In Local 189^ United Papermakers and Paperworkers v. United States , 416 F . 2d 980 (5th Cir. 1969), cert, den'd. 

397 , U.S. 919, 90 S.Ct. 926 (1970), another case which did not involve layoffs, it was said (pg.' 988): 

It is not decisive ♦ ♦ * that a seniority system may appear to be neutral on its face • 
if the inevitable effect .of tying the system to the > past is to cut into the employees' 
presQnt right not to be ffiscriminated against on the grounds of race. The crux of the 



1. 42 U.S.C.A. Section 2OO0c-2(h). Sec Appendix B. 
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problem is how far the employei\must go to undc the effects of past discrimination.^ 

Later in the^opinion the Court said (p^. 99S) : , . . ^ 

* It is one thing for legislation to require the creation of fictional seniority for 

newlv, hired Negroes , and quite another thing for it to require that time actually worked 
in Negro jobs be given. equal status with time worked in Whitb jobs. -To begin with, requir- 
' ing employers to correct their pre-Act discrimination by creating fictional seniority 
for new Negro employees would not-necess^rily aid the* actual victims of the previous 
discrimination. There would be no -^guaranty that the new employees .had actuality suffered 
exclusion at the hands of the employer in the past, or, if they, had, there would be no 
^ way of knowing whetherf, after beiftg hired, they would ha,ve continued to work for the same 

employer. In other words^ creating 'fictional empk>yment time for newly-hired Negroes would 
^ comprise profei:ential rather than remedial treatment. The cle?r thrust of the Senate debate 

is directed against Such preferential trQatment on the basis of rac<J. 

Watkins v. United Steel Workers of >\merica. Local No. 2509 , 569 F. Supp. 1221 (E.D. La. 1974), was the first 
Case in which a «^ourt h'ad to judge a seniority system from the standpoint of layoffs instead of promotions. 

The plant involved m the litigation had been in operation for many years, but, with the exception of two 
^ >>lacki^, vvho uere hired during Uorld War II,' only vvhites were hired until 19G5. AtVthe end o^ 1966, there were 
ttiree blacks--including the original two"--out of 410 hourl) employees. The plant begtift^ hiring some blacks in 
1967 and 1908, and hired blacks to a substantial degree in the years 1969 , 1970 and 1971. At: one point in 1971 
there^were, according to the evidence, over 50 blacks among; a total of 400 hourly employees. i 

^ Beginning in 1971 and continuing through ^1974 , there had been a substantial cutback in employment at the 
^lant. [^By April of 1973 there remained only 152 hourly employees.)- Pursuant to thg terms 'of the union contract, 
whenever there had to be a cutback in emplol^ment, layoffs were to be made on the basis of total employment 

/ ' ■ 

seniority. The last man hired would be the first to be laid of f" and laid-off employees would be placed on a 
recall ^list and re-employed, as needed, in the reverse order of the layoffs--i.e. , the most senior employee pn^ 
recall would be the first to be re-employed. As a result of following these procedures, all the blacl^ employees 
hired after 1965 ha^.-been laid off, and the»plant*i5 present^ work force was all white, apart from the two blacks 
hired during World War II. Moreover, the first 138 persons on the recall list were white. Accordingly, the Court 
said, if the recall procedures established b> the contract were valid, the plant could not be expected to employ 
another black for many years. 

The Court thpn «^onsidered- two Vines of cases, one consisting of cases striking down departmental seniority * 
systems on th~e ground that blacks hired into less desirable departments undeo- old discriminatory practices and 
who then transferred into a more desirable department would lose their accumulated seniority and be junior to 
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2. The court then ^discussed three different theories ^pf employer action (as developed 
in Title VII, Seniority Discrimination, and the Incumbent Negro , 80 Harvard Law 
Review 1260 (1967)), ^'freedom now,'' ''rightful place/' and "status quo." Under the 
"freedom, now" concept, an employer ^vould immediately give blacks with more plant 
seniority the Jobs of whites with less plant seniority but with more job or depart- 
mental seniority. A "rightful place" thijory would prohibit the future awarding' of 
vaclant jobs on the basis-of a seniority system that "locks in" prior racial classifi- 
cation. Under it, the Court saii^ white incumbent workers should not bumped out of 
thei,r present positions by blacks with greater plant seniority, and plant seniority 
should be asserted only with respect to new job openings. Under the "status quo" 
concept, an employer could ^;atisfy the r^qui*- ^.ents of the Act merely by ending 
expli(;it racial discrimination, but it woul- io-t have to correct the effects of 
past discrimination. ^^'^ 
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whites who had been hired later but who had been in the department longer, and the other involving unions which 
gave priority in work referrals to those uith long work experience under the bargaining contract, whe^-je blacks " - 
had been excluded from sii\±^ork. o * ^ ^ <^ 

These two sets of cases, the Court said, shared a. sangl^ principle: employment preferences could not be 
Allocated on the basis of length 'oPTerVice or seniorit/, where blacks were, by virtue of prior discrimination, 
prevented from accumulating relevant seniority. And the same principle, it said, invalidated the layoTf and re- 
call rules in the present case. Vccordmgly, it issued--after giving the par.ties an opporrtunity to confer--a 

0 

remedial order whiCh directed the employer, without lading off an> incumbent employee, to recall enough blacks 
to restore the racial percentage of the work force that existed as of- the date the last new employee was hired. 
If future layoffs had to be made, they were to be allocated between ^hite and black employees so that the ratio 
of blacks to whites jtfould remain unchanged. ( Wat kins is r^n.appeal to the Fifth Circuit and was* argued in January, 
1975.)^ ' ^ ^ / ^^.^^ 

Loy V. City of Cleveland , T. Supp. , 8 FF.P Cases 614 (N.D. Ohio 1974)^ female police officers 

obtained a temporary restraining order ag.iinbt the city of Cleveland, which wab planning two days later to Iq/ 

off 89 officers, 15 of whom would be women, becausp of financial problems. i In effect^ this would mean that while 

^ . T . ^ • 

8 percent of the women hired in 19^3 would be laid off, only 42 percent of the men hired in that year" would be 

* * ' H . s - 

laid off--even though women constituted only 8 percent of those hired m 1973 and only 1.9 percent of the'total 

' * • / 

police force. In view of the disparate effect on women and the like}:ifiood the plaintiffs would b.c^^ble to show 
a history of discrimination against female applicants, the Court, relying on Watkins , ordered that those laid off 
be not -more than 8 percent female, (The case>was subsequently mooted when the city abandoned the layoff , 8 PEP 
Cases 1617). ^ . " ^ 

In another case influenced by Wgtkins , Delay y. Carlir\g Brewing Co, , ^ F, Supp. * 10 Fp Cases 164 

(N D, Ca, 1974), it wa'^ said that attirmative ac\ion was required to redress racia^l discrimination resulting 
from layoffs on a seniority Jbasis . 

In Waters v. Wisconsin Steel Works ', 502 F . i d 1309 (Vth^Clr. 1974), the first appellate decision on the 

issue of discriminat ion in layoffs based on seniority, a "last hired, first fired" seniority «i:ystem for brick- 

• ' ' - • ' 

layer^ which gave full credit to all .bricklay^f^ for theiV actual length of service'was upheld, as against the 

claim -it would perpetuate the/<?ffects of pasf^tW^se^rimihat ion (since blacks would be laid off before and recalled" 
after certain whites who mightViot otherwise have Mui seniority had the employer not discriminated m hiring 
prior to 1964). 




3. 8 FF.P Cases 729 (1974). 

- • 

4. Watkins was criticized in tox_v. Allied Chemical CorpV , '382 F. Suppr'309 (M.D. La. 1974), 
because the Watkins court had not' required a showing that individual blacks had .been 
prevented from acquiring the necessary seniority "by virtue Oif" prior discrimination, 
bjjt instead had imposed an absolute quota system on- the plant. 
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*' The Court said (pgs . •1319-20) : ^ 

Title VII mandates that workers of every race be treated equally Recording to their 
earned seniority. It does not require as the Fifth Circuit s*^aid, that a worker be 
^ granted fictional seni04:ity or special privileges because of his race. 

Moreover, an employment seniority ,systom is properly distinguished .from job or . ' 

department seniority systems for the^purposes of Title VIJ. Under thp latter, con- 
^ tinuing restrictions on transfer and promotion* create unearned or artificial expecta- 

tions of preference in favor of white workers when compared with black incumbents having 
an equal or greater length of service. Under the empiloyment S9^iority system there 
is equal recognition of empl-oyment seniority which pft&erVes^ only the earned expecta- 
tions of long-servicci employee^. ♦ ' * 

Title VII speaks only to*>i*«k-future . Its backward gaze is found only on a present 
practice which may perpetuate past discrimination. An, empkymgnt seniority system 
embodying the "Last hired, first fired" principle does" not yf^tse If perpetuat^ 
^ past discrimj^nation . To hold otherwise would be tantamount^^l^^Jja^ling white 

employees^ with a burden 6f*a past disommination created not by th^ bii^ by their 
employer. Titlt? VII was not designed to nurture such reverse discri5iKfiat.or}^pre- 
ferences. ^Emphasis' supplied . ) * \ ' 

Sex discrimination in layo^^ not racial discrimination, was alleged in Jersey Central Power and light Co. 

V. IfO cal -Unions ^2'^, 749,^ 1298, LSOS, B09 and 15 14 of the International Brotherhood of Electri cal 'Wc^rke 'rs , 
' — — - — — ' " ^ . K 

F.2d J 9 FEP Cases 117 [5rd Cir^ 1975). In ,effect, Jersey Central reached the same cone lusion'^as Waters , 

* but there, vias an additional/ factor in Jersey Central, not present in either Waters or Watkins 



It appeared that the company had signed an LT.OC conciliation agreement, also signed by the.^tmions with which 

thp company deal t, designed to settle certain claims of discrimination and obligating the company to use its 

best efforts to increase the percentages of female and minority employees in its work force o\er a 'five-year period 
to the percentages that these groups represented in the relevant labor market. The question was, did this con- 
ciliati.on agreement supercede an earlier collective bargaining agreement Ihich included a "last hired, firsK fired" 
system for determinirjg layoffs'? ^ 

The Court, influenced by the absence of seniority or layoff provisions in the EEOC agreement, particularly 

s ^ * * . . 

in view of the LEOC's unsuccessful attempts to include such clauses, answered the question in the negative, and 

then went on to say (pgs. 128-9): . ^ 

Our reading of Title VII reveals^no statutory proscriptio'n of plant-wide seniority 
systems. To the contr-ary, Title VI 1 autHorizes the use of "boHa fide" seniority systems 
* * *. While the legislative history of Titl-e Vll^^is largely uninstructive with respect 
to seniority rights, it is evi-dent to us that Congress did not intend that a per se 
violation of the Act occur \^enever females and minorit/ group persons are disadvantaged 
by reverse seniority, layoffs . ^ 

SUMMXRY • < • . 

Uo Circuit Courts^ the Third and the Seventli, have said, in effect, that Section 703(h) permits an employer 

to lay off employees pursuant to a plant -wide "last hired, first /ired" bona fide seniority system even if such 

-a system perpetuates past sex-discriminator> practices. The Fifth Circuity in Watkins ^ is about to rule' on the , 
« , ' . . * • 

5. In Bales v. General Motors , F. Supp., , 9 FP.P Cases 234' (N.D. Cal. 1975), female 

employees were denied a preliminary injunction^to prevent their layoff pursuant to a seniority 
' system where, among other things-, a c laim>y ^the» employer alBfB the union that the seniority , 

system was bona fide made it difficult to say the plaintiffs would prevail on the merits. 

* '^^-'^o t)awkins v. 'Nabisco, Inc. ; F. Supp. , 7 FRP Cases 535 (N.D. Ga.^l973>. , 

ERLS ^ 133 ^ 



I'M . ^. ^ 

saiite' issue, and undoubtedly the issue will procee j^in due course- to the Supreme Coui*t . 

Even given the holdings of the Third and Seventh Circuits, the*re is at present no case law on whether 
• « 

an informal or unwritten but consistently followed "last hired, first fired" seniority system (as opposed 
to one formalized by an employer-uaion contract or incorporated m Civil Service or similar regulations) 
would qualify as bona fide for purposes of excepting layoffs from sex-discrimination charges pursuant to 
Title VII. ' > ^ ' 
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APPLNDIX H 



SEX DISCRIMINATION IN EMPLOYMENT- -NEPOTISM . 



In Lewis v. Spencer . 468 F.2a*555 (5th Cir. 1972), a ca^e which arose prior to the time Title VII - 
- / ' . ■ 

applied to educational institutions ,^ a female *biology teacher at a publn. jur.ibf- college brought an action 

1 * ' * 

under 42 U.S.C.A. Section 1983 challenging the action of the college iti not rehiring her for the 1909-70 

school year because of a newly adopted policy that a husband and wife could not teach in the same depart- 
ment. The power of the college to adopt a policy forbidding tiusband and wife from teaching in the same 
department was apparently not in issue, since the plaintiff had conceded the validity in general of such 
policies, but the case is mentioned here for what it has to say about the rationale generally underlying 
such rules (pgs. 554-5) : ^ ^ ' ' * 

There is evidence jthat other colleges and universities hhve similar policies, some even for- 
bidding any concurrent employment of two spouses in the college or university, whatever 
their assignments. Some of the undergird'ing reasons given for such policies are 
discourage nepotism and favoritism, provent emergence of disciplinary probleras, inhibit 
• , perspnal and professional cliques in which husband and wife wilLside with each other, 
and prevent one spouse's frequently ta(king the teaching assignment of the other. 

The Fifth. Circuit remanded the case for consideration of uhether the adoption of the policy, without 

a recognition therein of the plaintiff's and her husband's unique situation (viz., recently married and the 



only couple in the school to wRom the policy was applicable) through such a devjice as a grandfather clause 
or pros^Jective application, would mak^ impermissible as applied to her an otherwise constitutionally valid 
policy, 2 * 

In Harper v. Trans World Airl ines_. Inc. , 585 F. Supp. 1001, (E.D. Mo. 197:4)', a Title VH action,, it 
appeared that the plaijitiff, a* female, was first employed b>^ TWA in 1969 as Mete 1 ephone sales agent m 
tits Reservations department. In 19'^0, she met her future husband, also an employee in the same department, 
and married him in May, 1971. ^ ' , ■ 

TWA had a policy which did not permU relatives, including a husband and wife, to work in the same 
department. Pursuant to this policy, the plaintiff had been told that, following her mairiage, either she 
or her husband would have to transfer out of the department, take a leave of absence, or resign. But neither 
made any election, and TWA therefore terminated the plaintiff. ■ * . 

Based on the evidence, the Court found that a number of opportunities for potjential work conflicts 
existed when relatives were employed in the same department, and since the Reservation^, department operated 
around the clock, 365 days a ^year, employees were always concerned with What shift they might be assigned ^ 
to, as well as with what days off they might be allotted. Accordingly, if a husband and wife were emploj;ed 
in the s5mc department, they would naturally attempt to arrange similar working schedules and, if they 
were unable to do so becau^p of Lompany needs, this might have an adverse efifect upon>their performance or 
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1. See Appendix A- 1 . ' ' 

2. On remand, in 369 F. Supp. 1219 (S.D. Tex. 1974), aff'd. 490 2d 93 (5th Cir. 19/4), 
the trial cou;:t found against the plaintiff. 



cause inconvenience to the company in attempting to accomrnqdate their. requests. Promotional situations, 

the Court^ noted, also presented another potential area of conflict, ariU^ firstly, the close proximity in 

'^which employees worked in the Reservations department might provjs -distracting ^because it afforded 

ample opportunity to discuss personal matters and other family problems. In upholding the policy, the 

Court said (pg. 10O5): ^ -'l 

The Court finds-^that the policy was not designed to discriminate against men or 
women and, m. fcict, j^it did not have such effect.* The policy was enacted to achieve 
legitimate business purppses and objective's and represented what defendant TWA 
considered. effective measures taken to obtain these objectives, i.e., effectiveness of 
employee performance, and not for any discriminatory -purpose or design forbidden by 
the act. V 

In Sanbonmatsu v. Boyer . N.Y. Supp.2d , 8 BPD P9704 (N.Y. A..D. 1974), a case ' bro'ught 'under 

New York's Human Rights Law, it appeared the^ plaint if f and her husband were speech professors at a state 
university. A so-cal led ,nepot isfli rule prohibited certain, relat ives , including the husband or wife, of any 
member of the academic or nonacademic staff of any college from appointment to any position at the same 
college. As a result, the plaintiff had been denied a "term" appointment to the staff since her marriage, 
although she had been employed reguhirlyon a "tempo^rary" ^ appointment . Becadse of the nature of these 
"temporary" appointments, extending over a pefiod of five years, she had been denied fringe benefits and 
tenure rights, and when she subsequently apl^lied for a, maternity leWt (a benefit accorded to "term" 
ai^pu in tce's ) ", iit'i se I'v i ccs ^verc-tcrmtTta*ted-j — — - 



In striking down the nepotism rule, the Court pointed c^t that, although theVe, had^been 27 nepotism 
cases at the state university, in none of the^e had the husbar^d been required to accept a temporary 
appointment. The JiCisband alwa>s received a term appointment and the wife eithe/rwas tempor<iry or obtained 
a'^vaiver which pennitted her to receive a t'erm appointment. In some cases the rul^ had been»waived nfepn 
the university sought to attract a "star" pmfessor and his wife also uantetJi to work. .Citing thest? and 
other examplesyrff uneven application o^ the rule, the Court fdund that tt unlawfLkU/ discriminated against 
women. ^ ,* * . 
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APPENDIX I 



SnX -DISCRIMINATION IN EMPLO^iENT'-GROQMING 



To date/ the cases alleging sex discrimination in employment because of^grooming er lifestyles have 

been brought by males, and generally the gourts have held that"the empfoyer-acts ^complained of do not ^ 

constitute sex disi:rimination. * . 

^ In Roberts v. General Mills, Inc. , 337 F. Supp. 1055 <N.D, Ohio 1971), however, a male employee of 

■a 'food processor brought a Title VII action on the ground the employer, by. its rule that men wear hats and 

women wear hairnets, and by refusing him permission to wear a hairnet, had deprived him of equal employment 

opportunities. Tifc Gpurt, in denying^ the employer's motion for sumij^ry judgment, saiiUCpg. 1057)^. 

This case'^^s^uite sintilar to the. ''protective" law cases. -The'upshot of the 

"protective" laws is the exclusion of womep from certain, positions on a generic 

basis by stating that they* are not. physical ly or biologically suited for such 

employment, /apparently, this is a carry-over of the stereotype that females are the • ^ 



weaker sex. 



The further test * * * is 



whether the rule is "made on an 



individual basis or on a gene'ric stereotype basis. In this case it was obviously the 
latter J 

Beards and hair length were involved in Rafford v. Randle Eastern Ambulance Service , Inc.,' 548 F. Supp., 
516 (S.D. Fla-. 1972). The Court ,• statihg that it was a fundamental principle of Title VII that an employer 
could not apply a hiring or retention Standard to one se^^^jpt not t^e oth er ,js^irtrtKe dismissal of long- ' 
haired males could obviously be equated to refusing to hire an individual based on stereotyped chSTr-acter- 
iza^fions of the sexes. But the firing of^niales who refusedto^jj^shave their beards ^ the Court said. Was an- 



other mattfer, and it rejected the plaintiffs'^ claim that discharge for failure to shave off facial growth, 
admittedly a special male characteristic, disc]:*iminated against them because of thei^j^sgx.^The thrust 
of the plaintiff's argument was that males i^ho do^jial^have cannot work, while females^ who* do not and 
need not shave are allowed to work. But in reply, the Court sax-d that the discrimination was in favor of 
men who' shaved off their beards and .mustaches , and that this did not involve proscrii^ed sex discrimination. 

In Fagal^<-v^-f''lCati6narCnsirRegister»Co. ,' 481 F.2d 1115 (1975J, it was held that the requirement by^ an 
employe^ thai technical service employees, whose duties included visiting offices of the employer's customers 
,for the purpose of servicing and \epai ring the employee's equipment', keep their hair neatjy trimmed and 
combed and that the hair taper down the back of them head and terminate above the collar, did not constitute 
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1. In Lindquist v. City of Cyal Gables , 523 F. Sifipp- 1161 (S.D. Fla. 1971), an action was 

brought under 42 U.S.C.A. ^Sections 1981, 1935, andM985f5) (See Appendix A-1 J to 
- . challenge a rule of a fire department which prohibited members from wearing sideburns 
% extending below their ear lobes. The aefendjints argued that the fire department was a 
paramilitary organization in which disobedience could not be tolerated and that the 

• plaintiff ' s' failure to obey his superiors' instructions regardjn^ sideburns justified his 
dismissal. In addition, they argued that lengthy sideburns, constituted a serious physical 
danger bec>iuse hair w^as highly flammable, and that lengthy sideburns could not be allowed 
because thejj. prevented a satisfai:tory seal 'on gas masks. But the evidence showed that the. 
length 6f the plaintiff*s sideburns did not actually interfere with the we^lring of^any 

^ J r-^quired equipjnent, and also that the defendants had never conducted any tests to determine 

* ' what length sideburns should be^-permitted to be-worn by firefighters. Finding'^thaf^T^he 

regulation was* unreasonable, the Court ordered the plaintiff reinstated with full' retro- 
,\ activity of ter^ure, status, and salary. . * ^ 



sex discrimination prohibited by Title VII, even though the employer, which had no female technical service* ) 
employees, asserted ly'lfad no policy with regard to the manner in which*-women employees had -to wear Jtheir ,« 
hair. ^ • ^ 'V 

In Willingham v. Macon Telegraph Publishing Co. , 482 F.2d 535 (5th Cir. 1973), an employer ' s ^grooming ^, 
code requiri/ig different hair lengths for male and female* job applicants and employees was said to discriminate 
.on the basis of sex within the meaning of Title VII, despite $;he contention bot>*^ sexes were treated equally 
in that all applicants and employees were required to groom their hair according to the prevailing community 
standard. But since a grooming code^ requiring different hair lengths for male and female job applicants 
might be justifiable as a bona fide occupational qualification, the Fifth Circuit remanded the case for ^ 
the taking of e^vidence on the BPOQ defense. 

Subsequently, however, the Fifth Circuit g/anted a petition for rehearing, the decis-ior rn which was 
handed down in Willingham v. Macon Telegraph^ Publ i shing Co. , 507 F.2d 1084, 05th Cir. 1975). The new 
ec|sion vacated the remand and held^that a hiring policy that distinguished between men and women on the ^ 
asis of grooming policy or the length of their hair was related more closely to the employer's choice of ^ 
f ovi to run its business than to equality o^/^ployment opportunity, sin(^^^ distinction was based upon, 
J 3mething other than immutable or protected characteristics. To like effect, and decided slightly earlier,, 
^i^e Baker v. California Land Title Co. , 507 F.2d 895 (9th Cir. 1974), and Morris v. Texas and Pacific 
R ialway Co. ] F. Supp. , 9 FEP Cases ^1 XM.D..4.a. 1975). ' 



cation based on reasonable concern for. safety, and showing no discrimination based on,s(iX. \^ 



An employer's rule, however, forbidding welders from wearing beards was upheld in Dripps v. United Parcel 
rvice of Pennsylvania, Inc. , 381 F. Supp. 421 (w.Dr Penn". 1974), as a sound, bona fide occupational qualifi- 



SEX DISCRIMINATlid^'lN EDUCATIONAL^ ENtgLQYNlENT ' 
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^Some Qf .^Jjfe /Cases in this appendix have appeal^e4 in oth^r appd^ices, but cases cited in Appendix E 
\ ' * ' ' I • > 

and dealing ytitn th^ maternity or p/egnancy poliAes of educational institutions are excluded entirely 

■■ -"■/ --'^ . > ? ' . V 

f\ere, as are, cases ih Appendix Q dealing with pay difxrfrentiais betWe^ male and female custodial 
employee s'^.of educatictial instijtdfaons. - ' - I- ^ ^ *^ 

^For convenience, the cases are arranged by the three topics of HiriB^^Promotion , and Termination, 



bu^ "the applicable principles are generally the same.,* t^*^ 



HIRING ^ 



In Van De Vato V. Boling , 379 'F. Supp. 92S (E.D. Tenn. l^743F,-;u JEemale i^ho failed ^.|ei ,a ^job^a^,^ 

mi^si'c teacher with the University of Tennessee brought an section ijpder 42 U.S.C.A, ^ectionar I'&Sl ^rtcf ^ ,= 

1 - ' ^ . . , • . • • 

1933 (hereafter referred to ia this appendix as Sections 198'lSui^d ^983)' For ffifinttary dama&e* -a^aonst^^^ 

agent of the university and for injunctive relief against the uni^v^^J^^/ itsei£l.^*^e^«id^^ught ih the 

music 4PparXraent part time at the beginning of 1967, worked on her jde<^tox:ate during mo^ o£ the remainder 

of 1967, and taught at another college during the academic year 1968^2. * IiV iSovember, 196^^„^she applied. 

to the univerjSity for a permanent job and was told there were no openings 1^ iSJi& aliegedythis? ijefusal to 

hir^ H©r was y discrimination based on sex, while»the university allegei and 4)|;o^Mced, evidence to tlie 

^ffect tjifatyihe refusal was based on personality clashes. X% *;\ 

In finding for the defendant, the Court expressed sentiments certain to be h^ard ^more and .more 

frequeiy:Jy/ay this type ^of educational; dispute is adjudicated (pg. 929): » ^ 

' * ' It is not a cMirt's prerogative to interject itself into the educational institution 

, dnd to require'^uch institution^ to either hire or not hire -'a*jpj:ofessor<, \Vhi\e such 

o an institution cannot be permitted to refusje employment on unlawful ani-^^npe^nji&sibl^ 

- * g^rounds, its exercise of discretion in refusing to hjre an applicant because^it is felt * 

/ tliat such person could not harmoniously perform )iis or her duties should not be disturbed 

/ ' by^ a court in an action of this 'character.^ ' , ^ « - • 

fn. O'ConncU v. Teachers College , 63 F.R.D. ,638 (S.D. N.Y. 1974), an action brought under Sections 19 

and 19?3- and under Title VII, the female plaintiff applied for a position as an assistant professor of 

speech communication and was interviewed for the position along with another woman and a man. The m^n 



1. See Appendix Arl. 

2, The Commonwealth Court of Pennsylvania, in Slippery; Rock State Co4.1ege v> PennsyJ,vani*a / 
Human Relations' Commission , 314 A. 2d 344 (1974), overturned a d^ision of the state \ 
Human Relations Commission directing a coUe^^ to^offer a contract of employment as a 

.full-time 4^sistant professor of English j:o a teacher who claimed she.'had -been ^discriminated 
against on the basis of sex. The evidcffce shiowft she had been frequently notified she 




V ' to full-time employment, particularly when otheV departments in the college "did not have 

stw;Jta requirement, the establishment of such a policy was, nevertheless the prerogative of 
'\ -o ' ^the\:CT(ecutive and administr4tivd officers ?of the college.. * ^ 



)*as hired 'and" the Jeftsndunts alleged, in response to* the charge of discrimination based op. sex, that he 



was hired because he was the *6est qual*|fied candidate. The case contained no de^zi^ion on the merits, 
but the^Court granted ^motion for summ^y„ judgment as to the claim und&r Section 1981 bccaube, it said, 



Section 1981 applied oiil><Xo racial dx-scirmination. 

In Gresham v. Chairt5er> s "^01 P. 2d 687 (2nd Cir. 1970, a Section 1983 action,"^ a black f<^male faculty 

^ <• ' ^ 

, merabex su^A to e;ijoin the pl'esiJent of her college from appointing a nonfaculty white female as an associate 

,deai^^^^tJ^/^incipal issue was whether the president must, in exercising, the power to appoint members of 

^is staff^^t'the level^jF^associate iJean, use .open r,ecruiting as the method of selection- The plaintiff 

^>ii^reged tiiat^ jthd'presideht , ^by seleGt^ng the white female through informal word-of-mout}i methods, had 

prei>iu5ed the plaintiff from {)eing*,selected. . . * - • 

\' The evulenee showed that iii €he latter part of 1972, the college pi^esident had decided to expand his 

staff to include a woman as associate dean so, as to give more female representation at the administrative 

^leveK The presideat considered' seven women and ultin/ately, without engaging in public recruit ing or, 

obtaining the faculty * s/<fpprovgl -, ajjpolnted a wife of a mjsmber of his vice-president's' staff. The evidence 

also showed that 5 percefit *9*f the county in which the college was located, was black, 3.6 percent of the 

18,000 students were black, and 9.8 percent of the 450 faculty members were ^>lack. 

Under these facts, tfte Second Circuit upheld tyk trial court's denial of preliminary relief, saying 

that only upon a showing of unlawful past discf imnation will formal open recruiting or some other 



♦ recruiting method be mandated in lieu of word ^bf^ mouth recruitings ^ ' 
i 



f r f ' 

/ " '? * ' 

PROMOTION ./ " ' ' • 



In Green v^? Board of Regents of Texas Tech Univergity , 335 F. Bupj). i49 (N.D. Tex. J971), ^ff'd, 474 
F.2d 594,^ r^^^/fen^d. 475 F.2d 1404 (5th Cir. 197S>r^a ^edtion 1983 ac.t?iprr, the evidence showed'that the 

plaintlff;^^E^t''^^sociate professor of English who "hij.*Jbeen teaching almost ^twenty-five years at Texas Tech, 

• ' ' Jt ' ^^ \ ' 

had been afJBiying periodically since 1962 for appaintnjint to full profes^^tt. At the trial she produced 

statisYic^i^ evidence to support her allegations of a pattern of discriminataon against women, in the employ- 

•'*•/'. • , 

ment^practiceS of th,6 English Department, as well as evidence of her profess initial competence and achievements 

if ■ / ■ ■■ ' 

But the .^estimony^ produced by the defendant demonstrated that the decision not to, promote the plaintiff, 

, at each stage of the review process, had been made solely on her record, vii^h -no thought being given to her 

sex. In dismissing the complaint, the Court said (pg. 250): 

The'^Cr liter ia for promotion to 'full professor are especially exactilfig, as that is the 
^ highest faculty status which can tfe awarded by a university. Th& Court finds that these 



/ 



3. Section 1981 was also involved. See Appendix A-1. 



4. In League of Academic Women v. Regents of University of California , 343 F. Supp. 636 
(N.D. Cal. 1972), it was held that an action to s^r^^vent alleged discriminatory hiring 
' ^ and other employment practices based on sex could n"^ V^^brought under Section 1981, and that 

' " ' in* an action for equitable relief, the Regental Corporation and individual regents were 

w ^ , "per^jpns" within the meaning of Section 1983. 

ERJC . 170 . ' 



criteria are reasonable, that they bear a rational rejationship to the duties of a full 
p*rofessor, and that they were reasonably applied in this case. * * * It is indisputed 
that such evaluations are necessarily judgmental, and the Court will not substitute its 
judgment for the rational and well-considered judgment of those possessing expertise in 
the field. 

In Braden v. University of Pittsburgh, 477 F.2d 1 (3rd Cir. 1973), the lower court had dismissed a 



> 

Section 1983 action by a female assistant professor, alleging discrimination by the university against 
womeai in professional positions, the ground of dismissal being thereiwas insufficient state' involvement 

• , / . 

to invoke Section 1983. The fact", the lower court had said, .that t\\^e were state-appointed trustees on 
the private university's govetning board, that the state contribute^d[ tpproximately one-third of the 

• ! * • * 

univI^BSity*s annual budget, and that the university's bonds "were ex^ilt from state taxation (all of ^ 

••I--' ■ ■• ' 

whiw^incidents of state involvement had been mandated by a 1*966 st^tCteO still was no_t sufficient 
to qnJow the university with the attributes of a state agency. '* r ! \ 

. > . • .'I 

, f n reversing and remanding, the Third Circuit noted that the 1966-statute seemed to provide that 15 
of t^i^ 36 trustees would be representatives of the state, and that there was np information in the record 
to indicate how the trustees actually functioned, what their tenure vyas,' and 'how they were paid for their 
services. -Al'so cited, was a section of the 1966 statute, not discussed by the lower court or counsel, which 
provided that the university was to be an "instrumentality" of the stage's system of higher education. The 
use of the word "instrumentality" suggested agency, the opinijon said, and accordingly there should be a 
development of the record on that point. 

In Rackin v. University of Pennsylvania , 386 F. Supp. 992 (E.CV. Penn. 1974), an action brought under 
42'U.S.C.A. Section 1985(3),^ Section 1983, and Title -VII, a female, assistant professor of English at the 
University of Pennsylvania, a state-aided institution, alleged she had been denied promotion and tenure, 
because of her sox^ In response to a motion to dismiss, the Court held that the "plaintiff had a cause of 
action under tjach of the three Jheories (but not under Executive Order No. 11246, which was also involved). 

As to Section 1985(5), the^€oart held that it protected against invidious conspiracies .based on gender, 
and that the alleged discrimination by the university and some of its employees was in fact a conspiracy and 
not a single act of discrimination by a single business entity. \ 

As to Section 1983 and the question of whether the University was/'5cJ?S§'[under ctlor of stat(5f^law. 



The degree to which the "private" organisation is dtjpendentf' oA^^vernmentat* Aid . 



the Court said there were five factors to consider in this type of case ;^^^^W<r^^ 



The extent aHa intrusiveness of the governmental regulatory scheme. \ ' V'^. , 

Whether the scheme connotes governmental approval of the activity or whether the assistance 
is merely provided to all without such connotation. ^ • ^ 

• 4. The extent to which the organization serves a public "function ot acts as a surrogate for the 
state. 

5. Whether the organization has legitimate claims to recognition as a "private" organization in 
aiJsociational or other constitutional terms, 

,Eat:h-of the^e factors, is^ material, the Court^aid^«and_no one factor is conclusive, but after reviey^ing 



5. See Appendix A- I. 
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in terms of the enumerated factors, thej^ackground of university-state relations, state appropriations 

the university, state financing of university buildings, and related matters^ it found the 

* necessary "state action'* to exist. 

As to Title yil and the argument it did not appty because the alleged acts of discriomataon which 

were 'the gravamen of the complaint had occurred prior to^ March 24, 1972', the date Title VII became 

applicable to educational institutions, the Court said (pg. 1006): ^ 

It is true that Dr. Rackm was denied promotion and tenure * * • well'^before March 24, 19''2. 
However, her employment at the University has continued and in her amended complaint she 
has alleged that her discriminatory treatment has continued and that she still experiences 
the effect's of the University's earlier discr^matory conduct m regard to, inter a I i-a , her 
pay, her being deprived of teaching courses i^^^^r area of scholarly specialization and the 
unprecedented requirements set by the Universit>^fior her being readmitted and reconsidered 
for promotion an3 tenure * * *. The law is quite ?lear that relief may be granted under 
Title VII to remedy present and continuing effects of discrimination which occurred prior to 
the effective date of the Civil R^hts Act of 1964 . (Second emphasis supplied.) 



TER.MiSATION 

In Shij^ey v. Fisk University , F. Supp. , 7 FEP Cases 244 (M.d. Tenn. 1975), a Title \II action, 

the plaintiff's allegation she had been terminated as dean of vomen because of sex discrimination was 
successfully rebutted by evidence of her absenteeism, tardiness ,« mabi 1 ity to deal with the needs of the 
students, and lack of the educational requirements needed ij\ a reorganised student personnel office. 

Johnson v. University of Pit-tsburgh , 359 F. Supp. 1002 C^.D. Penn. 19^3), was the first case m which 

a preliminary injunction was granted to an academic woman under Title \II. The plaintiff had been employed 

in for three years as an assistant professor*%ithout tenure m the school of medicine. In 19"0, the 

appointment was renewed for an additional three years, but in January, 1972, the plaintiff was ratified 

her employment was going to be terminarted. She sought a preliminary injunction restraining her discharge 

until the determination of her action under Title VII, and m support of the injunction, produced evidence 

that the medical sAool had g«"anted tenure after se\en years to a male professor, applying different standards 

than those which were applied to herself althoiigh each of them taught some of the same courses and had 

substantially the same evaluation as a lecmirer, that 'the medical school consistently paid less compensation 

*to the plaintiff than it paid to male members of th** faculty, and that the medical school had consistently 

granted tenure to men employees and not granted it to women employees. In addition, she produced evidence 

of damage to her {Professional reputation, impairment of her ability to get a job, and an adverse effect 

/> 

upon a grant which had been given to the medical school for research to be done by her. The Court, finding 



a St rong -4 ikei ihood of her success on the merits, granted the injunction. 

(The defendant had also argued that since the plaintiff was notified in J^jnuar^, 1972 of her discharge, 
to be effective m June, 1973, the discharge and failure to give her tenure were completed acts before 
March 24, 1972, the date educational institutions came within the ambit of Title VII. The Court held, 
however, that the 1972 amendments could not- be rendered nugatory by making a liecision before March 24, 19"2, 
to become effective thereafter as a discriminatory discharge, and that a refusal to grant tenure thereafter 



^ s as much a violation of Tjitle Vl,T as any other sexual discrimination . ) 

I A 
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In Faro v. New York University , 502 F.2d 1229 (2nd Cir. 1974), a Title VII action, a female Ph.D. in 
anatomy also sought a prel ioinary injunction , in thas case to restrain the New York University Medical 
Center from terminating her. 

The evidence showed that ttte' plaintiff had come to th^ jiedical center in 1965 as one of some 

fourteen Eenbers of a research staff whose work was funded by special funds. Due to fund;.ng problems in 

19''1 an3^^72 , the plaintiff and other employees were offered new appointments without tenure possibilities 

but with continuation of their current salary and fringe benefits. The plaintiff, considering this a 

deootion, requested consideration for a tenured position which, she was subsequently advised, the 

university's financial and academic situation precluded. Its financial condition, in fact, forced it to 

♦ 

teramate the plaintiff's enployaent at the end of 1975. * 
Xt the hearing on the prelioinary injunction, there had been e\ idence of the hiring of other medical 
professors who were raale, but the evidence, the Circuit Court said, showed no professional ccjiparison 
between these professors, their experience, skills, and the purposes for which they were hired, and 
the plaintiff. In upholding the denial of tne application for a preliminary injunction, the Court said 
rpg. 1251-2): 

Of all fields, which the federal courts should hesitate to invade ani^ take over, education 
and faculty appointaents at a University level are probably the least suited for federal 
court supervision. ♦ ♦ ♦ 

In practically ali vralks of life, especially in business and the professions, someone must 
be charged with the ultinate responsibility of making a final decision--even as are the courts. 
The conputer, highly developed though tt b£, is not yet qualified to digest the ^punch cards 
of an entire faculty and advise the waiting and expectant 6nlookers of its decision as to 
hiring or pronwtipn.^ 



In Jaroch v. Board of Regents, University of oiscons^n System , 572 F. Supp. 106 (E.D. Wise. 19T4) , , 
a case brought under Section 1985 an^ Title a feaare coUege teacher alleged that, her imminent 

termination was the result of sex discrinination and asked for a temporary restraining order to enjoin 
her univer&it) employers from removing her from her job. "The request was denied because she had not yet * 
been terminated, she had not suffered loss of pay or benefits, and before the termination could become 
effective she entitled to an administrative hearing at which there were appropriate provisions for 
due process. In addition, the caiiversity chancellor would review the results of the administrative hearing, 
the board of regents wouid review the chancellor's findings, ^ind ultimately judicial review would be 
provided by the tialiscons in statutes. . \ 

Jn Pendrell v. Chatham Col lege , jidBL F.- Supp . , 9 FEP Cases 10 (h.D. Penn. 1974), it was held that a female 



6. Another court, in considering this same question of judicial noninterference in a 

related area--al leged sex discrimination in the hiring .practices of a law firm--said; 
"There is no doubt that hiring a professional requires weighing many subjective factors 
contributing to the applicant's qualifications as a who le , above and beyond the more 
J objective academic qualifications? ne cannot agree, however, that this fact immunizes 

discri,nina*tory practices in professional fields from attack on a class basis. * * ^* 
Put another way, although a law firm is undoubtedly free to make complex, subjective 
judgments as to how impressive an applicant is, it is not free to inject into the 1 
selection process Jjic a priori^ asSunpt ion that, as a whole, women are less acceptable I 
professionally than men." Kohh v. Royall, Koegel 6 Wells , 59 F.R.D. 515, 521 (S.P. N.Y. ^975). 

o ^ > / 
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professor of anthropology^?ould brzng an action for nonrenewal of her contract of employment against a 

private college under 42 U.S.C.A. Section 1985 (3).*. In an earlier decision in the same case, 370 F. Supp. * 

494 (1974), the Court had refused to entertain a Section 1983 action because the defendant was a private 

college and there was no state involvement. » 

McRae v. Goddard College , V . Supp. , 10 FEP Cases 143 (Vermont 1975), it was held that the 

defenda/fV college did not violate Title VII when it refused to renew the contract of a black college counselor 

who had participated in illegal and disruptive occupations of the college president's office and who had 

refused to discuss standards of condu.^t appropriate to college employees, since (1) the counselor had - 
* 

fa-iled to show that he was subjected to different treatment because of his race or that his employment 
dispute was predicated on his race, and (2) the counselor's conduct justified his termination. AdditionaUy, 
it was held that the college did not violate Se^ction 704 of Title VII^ when it refused to renew his " ' 
contract after the illegal and disruptive occupations of the president's office, allegedly to protest 
the racially exclusionary nature of the college's Third World Program, since (1) there was"" no evidence to 
support the contentions that a minority-group professor on whose beholf the counselor had protested 
was terminated because of, his race Or color, or that the counselor's termination was related to his ^ 
activities on behalf of the professor in question, aijd (2) if the counselor had actively protested the 
exc 1 us lo/ia ry aspect^ of the Third World Program, his termination was related to that protest. 

MISCELLANf.QUS ^ ~ 

In Kaplowit: v. University of Chicago , 3S7 F. Supp. 42 (N.D. 111. 1974), a Title VII action, women 
graduates of the law school alleged that the law school, through its placement service, maintained a 
policy of allowing employers which the school knew or should h»ve known eng.iged in discrimination .against 
women to use its faci 1 it ie^to interview and otherwise seek to hire law students and graduates of the 
school. The Court sa id' th^^||^school was "an employment agency" within the meaning of Title VII, but 



7. Section 704 makes it fin^inlawful employment pra^ctice to dfscriminate against an 
employee because* the employee opposed or protested an employment practice prohibited 
by Title VII. See Appendix B. 

♦ 

8. In a Section 1985 case not directly involving sex discrimination (th^ugh^one guesses tf^ere 
was a double standard hidden somewhere in the wpodpile). Fisher v. Spyder , 476 r.2d 375 
(8th Cir. 1973), a middle-aged divorced high-school teacher who had been advised by her 
school board's secretary it was permissible to have overnight guests in her one-boUroom 
apartment since public accommodations in the rural community were limited, was discharged 
for having such overnight guests as a male contemporary of her twenty-six year-old son. 
The lodging of such guests, it was held, did not provide a basis for the school board's - 
inference there wasT a strong potential for sexual misconduct, and therefore that hei* 
activity was social misbehavior not conducive to the integrity of the school system. 
Reinstatement was ordered. ' 

9' In Burton v. Cascade^hool District Union High School No. 5 , 355 F. Supp. 254 (Ore. 1973), 

aff'd. 512 F.2d 850 (9th Cir. 1975), another Section 1985 case not involving sex discrimination, 
a female homosexual was' discharged under an Oregon statute authorizing dismissal for 
"immora^lity." Tfie standard was held unconstitutionally vague and also lacked any nexus, 
between conduct and teaching performance. Damages and attorney's fee were allowed, but 
re instatompnt was denied. 
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that when it had not permitted any firm to <iesignate which students it wanted to interview and 
required each firm to interview^all students who signed up for interviews without regard to sex, it could 
not be required to make a detearmination as»to whether, particular firps engaged in discrimination, 
nor could xt be required to prohibit those firms from interviewing at the school, since the school 
performed its duty once it legally referred all prospective employees, including women, to the law fijrms. 
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SEX DISCRIMINATION IN EDUCATIQN-^ADMISSIONS 




^ Twice at the beginning ofy^e nineteen-sixti'es , women b/ought st at e-a^u?>t actions to compel all -male Texas 
A. '5 M. to admit female students. At the time, the Texas system of hiofher education comparised of 18 institu- 
tions, each of which, with the exception of A. § M. and Texas Women's University, was open to both sexes. 

The first case, Heaton v. Bristol , 317 ,S.W.2d 86 '(Texas 1958), cert, deil'd. 359 U.S. 230, 79 S.Ct. 802 
(1959), involved women who wanted to attend A. § M. principally because they lived in the community m which 
it was located. The second case, Allred v. Heaton , 336 S.W.2d 251 (Tibcas 1960), cert. den»d. 364iU.S. 517, 
81 S.Ct. 293 (1961), involved women who desired to attend A. § M. not only because it would be more convenient • 
but also it would be less costly than attendance at any other school*. In both cases, th^ Texas Court ^ Civil 
Appeals held that the plaintiffs' constitutional rights had not been violated by their exclusion. 

But in early 1970, women managed to gain admission to the all -male University of Virginia' at Charlottesville 
Kirstein v. The Rector and Visitors of the University of Virginia , 309 F. Supp. 184 (E.D. Va. 1970), 

. In Kirstein the evidence biiowed that the edflcation offered at the University' of Virginia at Charlottesville 
was of higher quality than at other state-supported universities and colleges and branches of the University of 
Virginia elsewhere, and that at Charlottesville there was a /'prestige" factor not- available at other ViV^inia 
institutions. Citing these facts, the Court said Virignia could no\, in view of, the equal protection clause,* 
deny to women, on the basis of sex, educational opportunities at Charlottesville not afforded m other institu- 
tions operated by the state, but it specifically declined to go further and hold that Virginia could not operate 
any educational institution separated according to the se\es. 

Later that same -year, men tried to gain admission tp all -female Winthrop College, a state-suppoV-ted ir|;^titu- 
tion in South Carolina, but fail.ed to do so.^ Williams v. McNair , 316 F. Supp. 134 (S.C,. 1970) , ^ff 'd 401 U.S. 
951, 91 S.Ct. 976 (1971). ' • . . ^ 

In Williams , however, there was ^no" evidence to suggest there was any spec3,al feature connected with Winthrop 

which would have made it more advantageous ^oducationKlly to the male plaintiffs than any number of other state- 

supported institutions, and the ^plaintif^' could liaJife no courses peculiar to Winthrop in which they wished to 

enroll, although sbipe plaintiffs est(|f)JAshed it was morde convenient geographically to their homes. Citing these 

matters, the Court said it could not declare as a matter of law that a legislative classification, premised on 

•respectable, pedagogical opinion, wds without any ratiogial justification and violative of the equal protection 

* 

clause. i 



1^ One wonders whether the p_resence as plaintiffs ^of female students attending Winthrop might 
have niade a difference to outcome. * < 

2. Separate actions by Congressmen Edwards and Waldie of California to have women admitted 
to the Air Ponce and Naval Academics were consolidated in Edwards v,. Schlesinger , 377 F., 
Supp. 1091 (D.C. 1974), rev»d. and remanded for trial on merits; 509 T^.2d 508 (D.C. Cir. 
1974). The lower court had said the refusal of the two academies to consider females for 
appointment did not deny equal protection, in that such a policywas reasonably related 
^ to furthering a legitimate governmental interest of pr^eparing young men to assortie leader- 
ship roles in combat. 



r 
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Jin Bray v. lee , 337 F. Supp. 934 (Mass. 1972), the plaintiffs were a group of girl students who took an 
examination iti early 1970 for admission as seventh-grade students to the Girls Latin Scl^ool m Boston the next 
fell. On. the examination, they scored from 120 to 133, and, nevertheless, were not admitted in the f£^ll of 
1970. Boys, however, who applied for admission to Boys Latin School for the .same academic year were admitted 
if they made a score of 120 or better out of 200 possible points. The plaintiffs alleged they had been denied 
equal protection because girls with scores from 120 to 133 were excluded from Girls Latin while boys with the 
same scores were admitted to Boys Latin. Because the plaintiffs were all eighth-grade students by the time the 
case was ready for disposal, they asked to be admit'ted to Boston Latin the next September as ninth-grade students. 

If the school administration had not used separate cutoffs for boys and girls, but instead had used one cut- 
off for both boys and girls measured by the total ay/nber of ,#^ats available in September 1970, the merged cut- 

' -it , 

off would have been a score of 127, and 4: he Court, in finding for the plaintiffs, ordered that all of them who 
had scored 127 or better be admitted to Boston Latin as ninth-grade students the next fall. The Court con- 
cluded by saying (pg. 937):' * 



I rule that the use of separate and different standards to evaluate the examination 
results to determine the admissibility of boVs and girls to the Boston Latin schools 
constitutes a Violation of tl\e Equal Protec^©n Clause of the fourteenth Amendment, 
the plain effect of wjiich is ,to prohibit 'pfejudicial disparities before the law. This 
means ai^judicial disparities between all citizens, including women or gir^ls. I further 
find^* * female students seeking admission U> Bostort latin School ^ave been illegally 
discriminated against solely because of their sex, and that discrimination has deniecf 
them their constitutional right to an education equal to that offered to ma0.e students at 
•the latin School,^ , V 

A similar problem ^though it arose not from seating capacities of two buildings but rather from a school- 

district policy) was considered in Berkelmait v., San rrancisco Unified School District, , 501 r.2d 1264 (9th Cir, v 

1974), The plaintiffs, all girls, challenged the school district's standards for admitting students to Lowell * 

High School, a college-preparatory public high school uhich accepted each year those applik>ants vvho^e prior 

academic achievement placed them within approximately jthe top 15 perceRt of the junior-high graduates in the 

district. The school district, m or<ier to maintain equal numjjers of boys and girls m the s^-hool, applied 

higher admission requirements to girls than to boys. 

In holding that this procedure denied the plaintiffs equal protection the Court said (pg. 1269): 

J) 

An unsupported notion that an equal number of male and female students is an essential 

element in a good high-school education was apparently trhe justifica^on for the scho2>l <v 



The problem of the differential admissi.on standard apparently arose because the Boys 
latin building had a seating capacity for approximately 3,000 students and the Girls 
latin building had a seating capacity for apj^i'oXimately 1 ,500 students, because of the 
disparity in the seating capacity of the two buildings, school officials, in evaluat- 
ing the results of the examinations, first determined how many seats would be avail- 
able in the Boys building. They then counted down from thef^top possible score of 
until they had accepted a number of boys equal to the number of available se^ts, whi<f 
thus established the cutoff of 120, A similar technique with reference to the number 61 
seats available in Girls latin resulted, in the cutoff of 1.^3, 



The remedy devised by the Court, that is, to admit girls with a score of 127 or better, 
does not solve the problem of discrimination against girls who Scored from 120 to 127, 
because, althoug}^ it is true they would not have been admitted if a merged cutpff had 
been used in September *1070 , a merged cutoff was not ui^ed, and therefore boys who scored 
from 120 to 127 at that time were admitted. The probl em i.s , however, that taking- care gS 
these girls at the time of the decision woulcl result in discrimination against other incom- 
Q ' ing n^nth-grade students the following September, sinc<2; there woulcl then be fewer seats 

gj^l^" ^available for them, 1.^^' 



district's policy requiring higher grade-point averages for females than for males. 
While that policy is not based upon an invidious stereotype such as- was present in 
Reed and Frontiero, we do not read those cases so' narrowly as to sanction all' other 
. sex discrimination. No actual proof that a balance of the sexes furthers the goal 

of better academic education was offered by the school district,^ 

As a matter related to sex discrimination in admissions, see Sdx Restricted Scholarships and the Charitdb le 
Trust, 59 lowa^.R. 1000 (1974), for a theoretical discussion of scholarships for men only as a form o. ex dis- 
crimination. ,THere are apparently no cases in this area yet ,6 although there are many cases m which attacks 
^ have been made on charitable trusts because of restrictions m them related to race and national* wigin. ^ , 8 




^"^^ ^^^^ ^^^^ advanced' courses given at Lowell been offered m each 

high schoolyrz^ther than m a separate high school, and had ti^e school district applied 
the same,Vj>f similar admission standards, the admission standards would have been^aa " 
illegal discrimination on the basis of sex under Title IX of the Education Amendments 
of 1972, 2au.S.C.A. Section 1681. See Appendix S. 

6. A 1973 Women's Rights Project Legal Docket of the American Civil Liberties Union 
indicated that a suit^ to be entitled Lach v. University of Minnesota , to enjoin 

\ higher Minnesota educational institutions from participating in the Rhodes Scholar- 
ship Program (since the Program will not consider women) was in preparation. No 
reference to this suit has been found in any legal reporting service. 

« 

7. As to another matter tangentiaUy related to admissions, see Viandis v. Kline , 412 
U.S. 441, 93 S.Ct. 2230 (1973), where a female married student successfully challenged 
on due process grounds a Connecticut statute mandating an irrebuttable presumption of 
nonresidency for the- purposes of qualifying for reduced tuition rates at a state 
university. Student ',s husband was lifelong resident of Connecticut and after their 
marriage, student transferred f r6m a California to a Connecticut' school. Connecticut 
classified her as an out-of-state student, notwithstanding couple had established a home 
m Coiinecticut and she had a Connecticut driver's license and had registered to vote 
there;, (An. unmarried female student under similar facts--except as to J^rriage--was 

, also successful in this challenge.) 

8. As to residency rules for tuition purposes, under which a married female student is- ^ 
presumed to have the domicile of her husband, see Samuels v. University of Pittsburgh , 
375 F. Supp. 1119 (W.D. Penn. 1974). Though the presumption could be rebutted by con- 
vmcing evidence, there was a denial of equal protection when married female students 
constituted the only group whose classification for such tuition purposes was tied 

to <;he classification of someone else. 



\ ■ 
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APPENDIX L 

SEX DISCRIMINATION IN EDUCATION-ATHLETICS 

k 

w Cases alleging 5ex discrimination in athletics seem to fail into two categories--those in which 
girls desire to play in interscholastic athletic competition on boys' high-school teams, and those in 
which girls desire to play on boys' Little League baseball teams. The categories will be considered 
in order. . , 



HIGH-SCHOOL INTERSCHOUSTIC CaMPETITrON ' ■ 

It appears that all the fifty states have some kind of an organ^/zatiOn (whose members at*e high schools 
or school districts operating high schools) which establishes rules governing interscholastic athletic 
competition among the high schools in the particular state. , Until the recent past, many, if not all'^of 

K * 

' these organizations had rules providing that females and males could not compete on the same team. This 
had two discriminatory effects: one, it kept girls, out of interscholastic competition in many sports, 
and, two, it meant girls could not pl^y certain sports oven in their own high school. i 
In -the early ninetqen-seventies , individual girls, each of whom happened to be ex'ceptional in her 
sport of interest, began to chaltenge, at about the same time, the sex-restrictive rules of these various 

» interscholastic athletic associations, and in the decided cases, as will be seen below, the courts have 
distinguished between so-called contact and noncontact sports. The cases have generrfl ly "Been brought under, 

r 

42'U.S.C.A. Section 1983^ (hereafter referred to in this appendix as Section 1983). 

In the first case. Reed v. Nebraska School Activities Association ,. 341 F. Supp. 258 (Neb. 4^72)', .the 
plaintiff , ^a female high-school student, obtained a preliminary injunction enjoining the inter.school 
activities association and various school ofAcials from prohibiting her from participating on the boys' 
golf team. The activities association had a rule excluding girls frOm playing on a boys' athletic team, 
and her school had no girls' team. ^ 

* The Court quickly disposed of the threshold questions. First, it, found that the activities association 

* ' * * * "* ' 

was a "person" within the meaning of Section 1983 insofar as injunctive relief was concerned. Second^ it 

' \ • , ' ^ ^ • * ' • • V 

fou^Td that the association was suffuiiently entwined with the public schools of the state to cause it^s 

actions to be under "color of state law." rhe Court then reached the merits of the case, saying fpg 

One justification advanced by the, defendants for the rule prohibiting girls from playing 
flgolf with and against boys is that golf, u^Hike education, is a privilege, rather than a 
right. Even aj^suming that interschooi competition in golf is not educational, the privilege- 
right distinction is not viable. * * * The issue is-^ot whether Debbie Reed has a "right" 
to play golfi; the issue is whether she can be treated differently from boys in an activity' 
provided by t|ie state. H^r right is not the right to p4ay' golf . Her right is the right to 
be treated the same a s^ boys unless there is a Rational basis for her being treated 



'\ 1. See Appendix A-1. 
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diffei^jntly. The burden on that issue rests upon tho state--the defendants. 

In the next case, Brenden v. Independent School District , 342 F. Supp. 1224 (Mian. 1972), aff'd. 

477 F.2d 1292 (8th Cir. 1973), on^ of the female plaintiffs was an djatstanding high-school tennis 

pl£^yer, the other exce,lled in cross-country an*,i in cros^-country skiing. , They, too, challenged a similar 

exclusionary rule promulgated by the Minnesota State High School Loague. As in Reed > the Court quickly 

found that the State High School League and the school districts were persons within the meaning of 



Section 1983 and that they were acting under color of state law. * 
^ The court, though finding for the plaintiffs, emphasized that it was making a very narrow ruling. 
First, it was not deciding 'whether participation in interscholastic athletics was of such importance as 
to be- fundamental in*nati/fe; second, it was not deciding whether sex, as a classification, was suspect. - 
in the historical sense; third, it was dealing only with the rights of two exceptionally qualified female 
high-school 'Students in three sports. > ' - 

At the trial there was a great deal of expert testimony concerning physiological differences between 
males and females with respect to heig!^ muscle mass, size of heart, breathing capacity, and running 
ability as related to the construction ot the pelvic area. The trial court, saying that such physiological 
differences might, on the average^ prevent the great majority of women from t*ompeting on an equal level with 
the great majority of m»lesT and that the differences might form a basis for defining class competition on 
the basis .of sex (for the purpose of encouraging girls to compete in their own cUss and not in'a class 
consisting of boys involved in interscholastic athletic competition), concluded that these differences had 
little relevance to the situation of the plaintiffs in this* particular case. The trial court a-lso rejected 
an argument by the defendants^ that to grant the two pla^ti£fs the relief requested would hamper the 
development of other girls' athletic programs in the future. 

In affirming the trial court's decision in Brenden , the Highth Circuit said Cpg. 1295): 

Having stated what this case is about, we would also like to jbpha^ize what it is not 
about. First, because neither high school provided teams for femaPes in the sports in which 
♦ Brenden and St. Pierre desired to participate, wc are not faced ^ith the question of whether 
the schools can fulfill their responsibilities under the Kqual Protection Clause by providing 
separate but equal facilities for females in interscholastic athletics. * * * Socond, becau'se 
the sports in question are clearly noncontact sports, we tieed not determine if the High School 
League would be justified in precluding females from competing with males in contact sports such 
as football. 

Later in the same year that Reed and Brenden arose, a different result was reached in Bucha v. U lino is 

High School Association , 551 F. Supp. 69 (N.D. 111. 1972)^ -The case was a class action by female high-school 

> \ 
students challenging high-school association bylaws placiUj^ limit^itions on girls' swimming uompetitan which 

were not applicable to swimming competition among boys. (ByHhe time the case came to trial, the ass^iciation 

# had amended its bylaws to allow interscholastic- swimming meets {^or gjfis, but with respect to such meets, - 

there was prohibition on orjganized cheering, a one-dollar limr/atj^ on the value of awards, anJ a 



. prohibition on overnight trips.) • ' * ' 

The Court, in finding against the plaintiffs, emphasized that the <?aVe did not* deal with the total 

» ^. Although Title IX of the education amendments^ of 1972 was not involved, in t!ie case, the Court 

O ^ / said (pg. 129^), "Discrimination in high school xnterscholast ic athletics constitutes 

^[^(]]' ;/ > discrimination' u\ education.*' 1*^0 
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absence of a^girls* .athljetic program. It then went on to say (pgs .' 74-5) : 



5ince the instant jnquiry probes only the rationality of separate programs for the 
sexes, this court 'takes judicial notice of the fact that "at the pinnacle of all sporting 
contents, the Olympic games, the men-'s times in each event are consistently better than 
the womeji's. * * * Moreov'er, plaintiffs' claim that the physical and psychological^ - 
differen,ces between male and female athletes are "unfoujiQed assumptions" is refuted by 
expert. testimony presented and received in a case, which plaintiffs themsejves cite in their 
favor. All of these facts lend substantial credence to the views expressed by women 
coaches and athletes in, defendants ' affidavits that unrestricted athletic ^corApetition 
between tlie sexes would consistently lead to male domination of interscKolastic sports ,and 
actually result in a decrease in feiSile participation in such events. This court finds 
/*- that such opinions have a rational tpsis m fact and are a constitutionally sufficient 
reason for*prohibiting athletic interscholastic competition between boys and girls in 
Illinois.^ 



In Morris v. Michigan State Board of Education , 472 F.2d 1207 (6^'Cir. \1973) , the plaintiffs, high-, 
school girls, had been prevented from competing in interscholastic tennis matches by a^rule of the Michigan 
Hi^h School Athletic Association whj.ch excluded girls frotn interscholastic athletic contests when^part 

or^^ri o9 the membership of one or both of the competing teams was composed of boys», A lower court entered 

• ' . ^ ,y ' 

a preliminary injunction invalidating the rule and enjoining the association from preventing the plaintiffs 

'^^ 

)r any othej girls in Michigaix from participating fully in varsity interscholastic athletics because of ^ 

the|r sex. The Sixth .Circuit remanded with instructions to modify the injunction so as to make it apply 

5 ? > » * ' 

only to noncontact sports. * » ^ 

In Ritacco v« Norwin School District , 361 F. Supp.' 93a (W.D. Penn. 1975), the plaintiff failed in an^ 

attempt to challenge by a class action an interscholastic athletic association rule which required separate 

girls' and boys' teams for interscholastic noncontact sports, as she had graduated from high school a few 

months earlier and therefore was no longer a member of*^the class she sought to represent. But even if 

A 

this decision were wrong, the Court added, theVe would stiU be» no denial of any constitutional right, 
because the association had implemented a rule wh^ch required the maintenance of separate noncontact sport 
teams for males and females, and the plaintiff herself haj been able to participate in girls' teiinis, 
\gymnastics, and swimming at her high school. The our t briefly considered the "separate but equalj' problem 
in these words (pg. '932) : > . ^ 

0 * 

« Superficially, t>ie maintenance of separate sports teams suggests the possibility of a 
denial of Cqual protection of the laws, but sound reason dictates that ''separate^ but^ 
equal" in the realm of sport? competition, unlike tliat of racial discrimination, is 
justifiable and should bq allowed to stand where Ihere is a rational basis for the rule. 
* * * Sex, unlike race, is not an inherently suspect classification. Indjjed it-seems « 
clear -that ^here the opportunities for engaging in sports activities are equal, as^s 
^ue here, the rule requiring separate teams based on*sex fosters greatej participation 
in sports. ' ' ^ \ i . 



3. Brenden at the jdistrict court level, supra . 

^ 4. In He-llander v. Connecticut Interscholastic Athletic Conference , Civil No. 124427 (Lonn . Super. 
Ct., New Haven Cbuoty, 1971)^ appeal dismissed in 295 A. 2d 671 (Conn. 1972), the trial court 
,' refused to enjoin the statewide athletic conference fromVbarring high-school girls from 
, competing in cross-country even though no separate program existed for women. The .cou^t ^ 
• theorized that men woujd avoid participation for lack of incentive if forced to competa against 
women. Another state cour\ reached an opp6site result, as to golf, and w)iere the great 
majority of^high schools in the state did not maintain interscholastic athletic programs for 
girls, in Haas v. South Bend Community School Corporation , 289 N.r:.2d 495^ (Ind. 1972). 

* 

*5, The^ Court, however, did not pass on the precise question of whether a classification based 
'on sex was permissible in cofitact sports. InstA^^'ftie remand seemed based on the ground the 
mjunctfion was broader than the pleadings.; 
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Gilpin 'v. Kansas Stat^tUgh School Activities Association , 377*F. Supp. 1233 (Ka. 1973), similar in 
t ' ' ( ' .* *■ - • ♦ 

chaYacter to the preceding cases, involved a challenge* to a rule of^ the activities association which was 
claimed to have prevented the plaintiff from participating in cros|'-Country competition solely on the 
t ' bas,is of her sex. As in the previous case, the Court had no ii/ficulty findi^ig that the assotiation was 

1::* • 0 * • ' 



a pWson and was acting "under color of state law" within the meaning of Section 1983, but in holding for 

the plaintiff, it specifically limited the application jto thtHi>art-icular factual situation before it and 
/ ■ , f >' y ' 

^ did not pass on the basic constitutionalist^ or unconstitutionality -of the association's rule as^ applied 

to girls in general. ^ b ' • 

In .summarizing, it can be seen that 'the courts are mostly in accord as to the impropriety, iil^terms 

of Section 1983, of a high-school associatipn rule limiting interschoiastic noncontact athletic competition to 

boys only. The practical result has been that many of these associations throughout the country ate now chang- 

• * 6 

ing their rules to accomodate what the courts have said on the subject. But -there seems to be a reluctance 
on the part of the courts to extend the principle to contact sports, and even with respect to noncontact ^ 
sports, there is as yet little judicial opinion on the questiorp of whether "separate but equal" facilities w6uld 
meet constitutional requirements. ^ ' .3 



THE 'aiTTLE LEAGUE" BASRBALL CASES 

In Magill V. 'Ayonworth Baseball Conference , 3.64 F. Supp. 1212 (W.D. Penn. 1973), a ten-year-old girl 
sought injunctive relief which would permit her to participate with boys of approximately that age in a * 
summer baseball program run by the defendant, ABC, a non-profit corporation chartered by the state of 
Pennsylvania. ^Vlie^ the , plaintiff had first applied to join^the program, the ABC directors had unanimously 

) . • ■ • ^ ' • ' 

voted to continue to limit the program to participation by boys only, 

^ The action was brought under Sectior^ 198S, ' and the case was decided on the ground that there was not 
the requisite degree of "state action"^to invoke Section 1983.' It was not enough, for ^-xample, the Court 
.^said, that the State had granted a i-hirter to ABC, or, that the municipality permitted the ABC toSse a communi 




baseball field free of charge, o^ that the local school board permitted the ABC to use two other bas?t;ali...i^lds 
The Court went on to say, fio,<^ver, that even if sufficient state action existed to invoke Section 1983, 

it would still decline to issue, an injunction, because the classification system used by the defendant was 

./ • . ' 

rational (pgs. 1216-7):^, / / > 

/' . \ 

Ilie director^ of the baseball conference assign two reasons for their action. First, that 
» they believe ^that young girls would be endangered physically if allowed to compete with boys 

in organize^ baseball and second, that to/permit the girls to compete would destroy the program 
* already unijdrway because the boys would drop out. ^ , » 

/ / • . , 

J 6. A rQce<(t newspaper, art ic lo indicates that a Pennsylva)ua lower court, at the request of the 

Pennsylvania Attorney General, has invalidated one-,sex rules, .is they apply to noncontact 
bpbiits, of the State's activities association. 

/4yU.S.C.A. Section 1985--presumably Section 1985 (3) --was also involved, i)ut the Court 
sraid this ^section protected Only against discrimination which occurred under "color of 
/state law." For case law to the contrary / see Appendix A-1. 
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J TXe- directors, male^and female, were unanimous ih their opinions that baseball is a contact 

, sport; at. <finiis and at. times the contact is violent;. We can take judicial notice of the fact 
*>and ^nd that baseball is a contact sport. ***,;*._ ^ 



. * ^5 * 



iwolved. 



, . Ac^ordiAigly, we hold that sex is a rational distinction where a contact sport is ii 
Magi 11 was vacated and remanded in an ^unpublished opinioiv in .'497 F.2d 921 .(3rd Cir. L974) . ^ t 

King V, Littlle tfeague Basebal lysine . , 505 F.2d 264 (6th Cir, a974) ,♦ adds nothing of substance to the 

^ ' ; . ; 

ge'neral faw in this area. The p^laintiff was a 'tweU^e-year-old gj.rl wanting to play baseball" with a local 

Little League in^MicJ^igan . The , local Little League* w^s charte^ecj by th^ defendant. Little League Baseball, 

Inc., which in tu^n,v^as a federally chartered corporation! * • ' " ' * 

r- /' ' \ . 

IX appeared^^thal vlhen t'he local Little League i^ade a de^sS.qn to l^t the plaintiff play oh its team, 
th^ national Lit't le! league thre-atened^to and then fiHaHytdaSti^yoke the local's charter. But by the time * 

r * * - ' * 

\hc Section ISSJ-zpiiiOi^eeding had been begun, a jnunicipal*ity»fidd off tlie use of its facilities to the 
defendant and the 4>linTitLff, \3/as playing with 'the local Little Lea^ub on municipally owned playing fields, 
llnder these cirpuniatotice^ , the X^durt s-aid, there was no state action as .far as the national Little League 

•.'■"■*. . : , » / 

organization' was c^rtceme.d. - , ^ ♦ ^ 

Jn Fortin v-. 5^1ingt6n Little League , Inc., , 376 F. Supp. 473 (R.I. 1974), now on appeal, < the Court fdGnd 
. -sufficient state'-action foi: the pi^rpoj^es of Section, 1983 when, among other thi^ngs , the. basjsbal 1* 

~. --^ ^ . . . y 

sere 



.tfi^^ws utilized bjc the^fdefen4dnt ^Little League wcyre ownpd 4)y the city and were available for. public recfea- 
ti^^^^l?Hfeh adherence by t^ei^^^tothe League's specifications for such fields wa$ primarily for the Ijehefit 
^ ^e*i^iie .and only. incj.4eiftally for other groups of youths and X.\)Q general public^ and when the gJxcrJl 
public wjit"*^^n precUnTed from utilizing the cit^^'-s faciUties as a result of tl{e heavy schedule enpged in 
by the League. ** • 

However, the Coyrt took juUicial^^itot ice that baseball was a contact sport andf^feat at times 5 itcjf contacts 
were violent. The goal of safety, it continued, was a legitimate concern of the defendant, and fdr that reason 
the defendant's rule excluding girls betlveen the age§ of eight to twelve years 'from participating^'in its base- 
ball games'* could not be said not to be rationally related to the ef fectuatipn. of that reasonabi^ goal .^^ 

SUMMXRY- . , ' ^ , • * / ' 

The courts seem inclined to sustain challengers to. state athletic association' rules (wheji fthe association'^ 

' ' ' t / ' 

members include iax-supported public high schools) which deny girls the right to participate, on boys' teams ^ 



' when there is no girls' team insofar as noncontact sports are concerned. These^ rules, or tl/eir implelnentation , 

. ^constitute '^state action" sufficient to invoke Section 1983 and the equal jJfotection claus^. 

* ' . V : [ " 

' It also seems the courts are generally inclined not to sustaip such challenges when ^bntact sports are 

involved, hut even in this area there ha?, been little discussion oJ" what jgfirls must be provided in the 

^ > r.. ^'" ' 

•■ . • * . . - * U i ■ i 

■ ' • ■ ■ V.J:-' " ;l ■ 

S, In National Organizatfon for Women v. Little League ffas^^pball. Inc. , 318 A^2d 33 (N.J. Super. 

/ Ct, 1974), it 'tras <5aid that expert testimony on anatohy^*;physiology , reaction time, and 

/ , • maturation permitted a state civil -rights enforcementt agency to have found as a fact that 

r y girls of ages eight to twelve were not*as a class sulnetk to material ly. gJreater hazards of ^ ^ 

;| / ^ injury While plfW^^g baseball than boys of the^samc srg'pf.f rcyjpr- o \* , 

LC./ - ■ ^ ■ "- p'-i -.1 • . 
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way of substitute facilities when they are excluded * from participa^ng in contact spo^s. There has ^ 
also been littlejiiscussion of whether »»separate but equal" facilities satfsfy constitutional requirements. 

In the Li^e League cases, there isT disagreement not so much as to whether baseball is a'contact 
sport, but as to whether playing it presents more of a hazard to girls in the approximatej/'eight-to- , 
twelve age bracket tharx it does to boys in the same bracKet.^ . f 

Constitutional clAllenges aside. Title IX of ^he Education Amendments of 1972 wil/ open for judicial 
review numerous aspects of possible^ discrimination by sex in the athletic programs operated by educational 
institutions. 



I 



9. By P.L. 93-551, Dec. 26, 1974, Congress amended the national Little League's 
federal charter to open the League to girls as well as boys., r 
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APPENDIX M . . 
/ SEX DISCRIMINAtlON IN EDUCATION--RULES AFFECTING STUDENTS yj^tf^*'^'^'"' ' 



RULES ABOUT PREGNANCY OR MARITAL STATUS ' 

In Perry v. Grenada Municipal Separate School Distgi<:t , .,300 F. Supp. 74j8 (N.D. Miss. 1969J, the two plaintiffs, 

unwed mothers of school age, brought an action under .42 U.S^C^A* Section 1983 (hereafter referred to in this appen- 

dix as Section 1983) challenging a policy of therSShool boara.vihich denied admission to unwed mothers. The 

I:: . . ; ' - / ' 

plaintiffs introduced evidence tending to show |Kat uhwe^d motj^^^^ who were allov^ed to continue, their education 

were less likely to have a second illegitimat^rhiX^- The de^^ants argue<i^Wiat the presence of unwed mothers 
xn the schools would be a bad influence or. the other sti|,dents,^Is-a-vis their ^presence indicat^mg society's approv- 
al or acquiescbnce in the illegitimate births, or vis-a-vi^s the association of the unwed mother with the other 
students. • 

But a rule which forever bars an individual from obtaining an education, the Court said, was too rigid. It 
held, therefore, that the continued exclusion of the plaintiffs without a hearing or some other opportunity to 
demonstrate their qualifications for readmission was unreasonable and arbitrary. At the same time, it emphasized 

4 

that lack of moral ^character would ^certainly be a reason for Excluding a child from public education, and if the 
bo^rd were convinced a girl's presence would taint the education of other students, exclusion would be justified. 
But the inquiry should be thorough, it continued, and weighed in keeping with the serious consequences of pre-^ 
venting an individual from attaining a high-school education. 

A few years later, the judge who wrote the opinion in Perry reaffiVmed it in Shull v. Columbus Municipal 
Separate School District , 338 F. Supp. 1376 (.N.D. Miss. 1972), where a school district excluded the plaintiff ^ 
from the tenth grade solely because she was an unwed mother. ' ^ ' , 

In Ordway v . Margraves , 323 F. Supp. 1155 (Mass. 1971), the plaintiff, a pregnant unmarried Kigh-school 
senior, brought an action uader Section 1983 against school officials who had informed her she was to stop 
attending regular classes, but who had also saicl she could make use of such school facilities as the library j 
and teaching resources on any school day after the normal dismissal time of 2:16 p.m. School officials had > 
further said she could participate in senior activities, suvh as ^class trips, oJ>tain tutoring at no cost if 
necessary, and take examinations periodically. . r : 

At the hearing for a preliminary injunction, the plaint i.ff*s physician testj^fied she waa in excellent health 

<• ' « 

to attend ^ school , and he expressed the opinion the. dangers in attending school were no worse for her than for a 

'* • , ; . '^^^ ^ 

1. See AVppendix A-1. ' k L » ' 1 
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2. But in Houston y. Pross(>r , 361 F . Supp.. 295 (N.D. Ga. 1973), where an unmarried, 
fifteen-year-old; mother was denied readmission to high school as a regular daytime 
student, though she^was permitted to attend night school, it was said that because 
high-school students who bedame parents were normally more precocious than other 
. students, thd policy of daytime ej^qlusion was. rationally related to the legitimate 
state purpose of maintaining discipline. It was a denial of ec^ual protectiofi, how- 
ever, to impose oh "her the customary night-school requirement that such students 
pay tuition and provide the'ir own textbooks. 



i 
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nonpregnant girl student. Another doctor testified the exclusion of the pl'aintiff would caii'e her oental 
anguish which would affect the course of hkr pregnancy. A psychiatrist expressed the opinion that /oung girls 
in the plaintiff's position wh? were required to absent themselves from school would become depressed, and that 
this depression of tlje mot;her would have an adverse effe^jt on the child. The psychiatrist also said that fron 
a psychiatric point of view, it was desirable to keep a person m the positjion of the plaintiff in contact with v 
j her friends and peer group, and that she should not be treated as having a disease. A social worker testified 
that social workers who specialized in working with pregnant unwed girls felt it desirable to give the girl a 
choice of whether to remain m class or have private instruct*ion a^er regular class hours. Finally, the chair- 
man of the Guidance Program of the Harvard Graduate School of Education testified that m hi^ opinion the type 
of program the school officials had established for after-hours instruction w^ not educationally the equivalent 
of regular class attendance. ^ A 

Based on these facts, the Court grMted the injunction, saying (pg. 1158): 

It would seem Beyond argument that the right to receive a public school education 
is a basic personal right or liberty. Consequently, the burden of justifying any school 
rule or regulation limiting or terminating that right is on the school authorities. 

* * On the record before me, respondents have failed to carry this burden."^ 



MISCELLANEOlte 

Mollere.V. Southeastern Louisiana College , ^04 F. Supp. 826 (E.D. La. 1969)', involved the question of 

whether a coeducational state college's requirement that all unmarried women students under 21 not^ living 

with their parents or a clo^^ rejUtive live in on-campus residence halls was offensive- to the equal protection 

clause. Another rule required m^e freshmen to live on-campus, and -it was undisputed that the college's sole 

reason for requiring women under 21 and male freshmen to live m college residence halls was. to ceet the financial 

obligations -which had arisen out of the construction of the dormitories. The Coyrt, m finding that the system 

of classification as t9 women under 21 (the rule as to male freshmen was not m issue) could not stand, said ^ 

(pg. 827): ' . 

For purposes of this case it might be conceded that a state university may require 
all or certain categories of students to live on-campus in order to promote the educa- 
tion O'f those students. * * * It might also be reasonable for ajuniversity to require 
on-campus living of student^ in order that the university may more closely supervise 
thera and protect their welfare as parens patriae when they are away from home. The' 
sole issue in this case, on the other hand, is whether the College may require a certain 



5. In a case not directly involving sex discrimination, Romans v. Crenshaw , 334 'F. Supp. 
868 (S-p. Texas 1972), the exclusion of the sixteen-year-old plaintiff from participa- 
tion in many extracurricular activities simply because she was a divorcee was-held to 
be a denial of equal protection. And in Holt v. Shelton , 341 F. Supp. 821 (M.D.^enn. 
1972), the exclusion of a married female high-school senior from participation m extra- 
curricular activities was held, absent a showing of a compelling state interest, to 
deny equal protection. For cases involving a married male student similarly excluded, 
see Davis v. Meek , 344 F. Supp. 298 (N.D. Ohio 1972) and Hollon v. Mai;his Independent 
School District , 358 F. Supp. 1269 (S.D. Texas 1973). ^ 
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group students to live on-jcanpus, not for the welfare of the students themselves . ' 
but sinply to increase the revenue of the housing system. • • • why should the 
particular students who ^re the plaintiffs in this case bear any more of the financial 
obligation of the College housing system than any of their fellow students? * • • 
The sole reason offered by the College is that the plaintiffs comprise the precise 
nuaber of students required to fill existing vacancies. If students with black eyes 
had filled the bill ' • * they would have done equally well • • This is the type 
of irrational discrimination impermissible under the Fourteenth Ajaendnent.^ 

The female college student m Robinson v. Board of Regents of Eastern Kentucky University / 475 F.2d 70? 
C6th Cir. 1^73), cert, den'd. 416 U.S. 982, 94 S.Ct. 2382 (1974), was'^challengmg curfew regulations applicable 
only to female students. During their freshman year, female students were required to be m their dormitorfes 
bv '10.30 p.m. Monda> through Thursda> . The curfew hour on Friday and Saturday nights was 1.00 a.m., and twelve 
midnight was the Sunday curfew. ^ 

Beginning with the second year, female students could ha.e the privilege of unrestricted hours with no cur- 
few if thev maintained a certain academic average, paid a S15 00 fee per semester,^ and if under 21, had their 
parents' writ ten consent. 

During tne pendeic) of tne lavsa;:, t^e derer.cant rade 'v?^ regulations. First -semester nocen were required 
to be n their dor::?! tor:- b>* -idnight S^Tiav f^Toug.i T-^ursday and oy 2 00 a.m. on Friday and Saturday nights. All 
other Homcu students could nave self-regulated nours d> paving a SIO fee per ser^ester and gaming the permission 
of their parents, if under 21. 

7:.c plaintiff cc!=:<?nced her action when she was a freshman, alleging that the defendant, by. izsKJSing 

dor:titor> hours for ucr-ifi, wrti.le granting self-regdlated hours to male students, had violated her right to equal 

protection. Tne -action was dismissed by the lower court at a time when she was a sophoaore. 

« 

On app^l , she claimed that e^en tho^^n* under the presently applicable doraitor>- regulations, she could 

and did nave sel t -regulated hours with her parents' perrsissicTi , the fact she had to get such permission while 

male students did not, >«^viUedy4n a rontmumg denial of her equal protection rights. The -Court disposed of 

the case without deciding that issue, saymg .(pg. "11)' ^ 

(Dn s^is case we can find neither a fundar:enFtal right at i&sue nor a suspect classi- 
fication being applied. The righi* whivi is "the subject of regulatich here -is xhe rig|jt 
to ha\e self- regulated hours without parental permission. This is not fundamental, ^ 
reaffirm that classification on the basis of sex is not a suspect classification. There- 



4. In Po>'nter v. Drevdahl , 359 F. Supp.- 113" 0>.D. >lich. 19"2), the university had a rule 
, » requiring all single undergraduates not residing with their parent^ or legal guardians 

to live in on-campus residences, exception was made, however, for members tiiree 
fraternities giveft such off-ca:^us permission prior to the fbrsulation of the rule. It 
■was held the except.ion did not discriminate against females (within the meaning of the 
equal protection clause), absent a showing that similarly situaced suiorities had been 
denied permission to estalflish off-campus residences. And m anT^arlier case not directty^ 
involving sex discriminarfbn, Prat 2 v. Louisiana Polytechnic fhstitute , 316 F. Sypp. 872 
(W.D. La. 19"0) ,^ aff 'd. 401 U.S. 1004, 91 S.Ct. 1252 (1971), it was held to be not unrcaspn- 
able to have a rule requiring married stuiients not living with a spouse to Jive on-cacpus 
even though married sjwdents living with /a apouse could live Aff -campus.. The rationale was 
based on the inadequacy of dormitories originally <;onstructed for single-sex occupancy. 
In a more recent case, also not directly involving ' sex discrimination, it^was^aid not to 
be improper under Section 1983 for a state univer<;ity to excl^ide marri^tStSp^C^r^^th ' T-l 
children frocv quarters provided for Aamed^ students without children. The classification 
was ratiofnal because it had as one basis a concern for the safety of such children. Bynes 
V. Toll. 512 F-2d 252 (2nd Cir. 1975). 

> : • • ' • >\r-rf ^ 

\(^ 5. The fee wa«; to defray the cost of security guards^ X*-^ ' 
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fore, we conclude that the .rational relationship or traditional standard of equal 
protection review is applicable here. 

The State's basic justification for the classification system is that of safety. 
It asserts that women are more likely to ^e criminally attacked later at night and 
are physically less capable of defending themselves than men. It concludes that the 
safety of women will be protected by having them in their dormitories at certain 
hours of the night. The goal of safety is a legitimate concern * * * and this 
court cannot say that the regulations in question are not rationally related to 
the effectuation of this reasonable goal. 

The appellant claims that the safety justification is' undermined by the shifting* 
curfew for different nights of the week asserting that the streets are no safer at 
12:50 a.m. on Saturday than ^hey are at 12:30 a.m. on Wednesday. We hold, however, 
that the State could properly take into consideration the fact that on weekend nights 
many coeds have dates and ought* to be permitted to stay out latfer than on weekday 
•nights. 



In Bond v. Virginia Pol^echnic Institute , 381 F.*Supp.c 1023 (W.D. Va. 1974), an action by female graduate 
and undergraduate students challenging the constitutionality of ^^e institute's student health plan, it was held • 
that a policy of noiiincJpsion of pap tests and gynecological examinations did not violate equal protection when 
the conplaiTTt did' not _ai l_ege t here were any r'isks from which men were protected and women^were not. (In dismiss- 
ing the complaint, the Court relied on Geduldig v. Aiello , 417 U.S. 484, 94 S.Ct. ''2485 (1974), where a state ^ 

i^isjar^mco prc^gj^ which excluded co^erag^S' for disabilities due to normal pregnancy was upheld on the 
grounrhtfic^^lDal -protection clause did not require a state to choose between attacking every aspect of a problem 
or not attacking any at alK Aiello is discussed in Appendices A and E.) ^ . * 

\ residency rule for college tuition purposes , ''in which a married female student was presumed to have the 
domicile of her husband, was held to deny equal protection m Samuels v. University of Pittsburgh , 375 F. Supp. 
1119 (h.D. Penn. 19"4}. Though the presumption could be rebutted by convincing evidence, married women constituted 
th^ only group whose classification fior such tuition purposes was tied to^he classification of someone else.^ 



6. In Wallace v. Ford , .■?46 F. Supp, 156 (E.D. Ark. 1972), a case not directly involving 
sex discrimination, secondary school *ress regulations prohibiting skirts more than 
six inches above the knee and excessively tight skirts and pants were upheld, while 
those prohibiting "knicker suits,'* "jump suits," and skirts more than six inches below ' 
the knee were not. The student dress code, however, was applied uniformly to both sexes. 
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APPENDIX N 

SEX DISCRIMINATION IN EDUCATIONS-TRACKING 

t 

Women concerned with education have objected to school policies which either exclude female students 
from certain courses (such as auto repairing or metal work) or require them to take certain courses (such 
as home economics) whether they want to or not, 

It is known that numerous cases have been brought m this area, some of them by the American Civil 
Liberties Union, and it is also known that some of these have been settled, with the defendants agreeing" 
to abandoh the particular tracking involved. If any federal court cases have been decided m this area, 
however, they have not as yet been offici,ally reported. 
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APPENDIX 0 ' 
SEX DISCRIMINATION IN EDUCATION— TEXTBOOKS 



Women concerned with education have objected over many :^<^^str> stereotyped presentations of the 
female role in society, particularly m elementary-school readfog texts. An extensive seai;ch of federal 
court decisions, however, reveals no reported cases in this area, undoubtedly due to First Amendment 
problem^. 



i 
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APPENDIX P y * 0 ' " ~" 

EXECUTIVE ORDER NO, 1 1 246 ^ 

^ 1 
Executive Order No. 11246, as amended by Executive Order No. 11375, requires a government contractor 

or subcontractor or , any contractor 'wprking on a federally assisted construction project not to discriminate 

on the basis of sex, to take affirmative action to remedy past discrimination, and t^counteract 

discriminatory barriers tp equal employment opportunity. Regulations apply the Executive Order to 

contractors and subcontractors holding cpntracts for more than $10,000, with sometimes more stringent 

requirements imposed on contractors holding contracts for $50,000 or, more and involving SO or more employees. 

The roach of the Order is, to all employees of the contractor, not merely those doing the contract work 

or m facilities where the work is done, and review to determine nvhether a contractor is in compliance 

* . . * ♦* 

with the ExeifCftive Order may be mit^iated by the concerned federal agency or by the employee affected. 

\ • * 

In appropriate cir.cumstanceb, contracts may be delayed, suspended, or termimited for noncompliance^ and 
contractors may be denied eligibility for future contracts. * 

In 1969j the Women* s Equity Action Leagi^e initiated the strategy of filing formal cojnplaints with r 
the Department of Health, Education and Welfare in cases where it felt that educational institutions holding 

X 

federal contracts were m viqjation of the Executive Order. In November, 1974, the Women's Equity Action 

0 

League, joined by the National Organization for Women and other, women' s groups, s*ued HEW and the Department 
of Labor, alleging, among other things, a governmental pattern of nonenforcement of the requirements of the 
Executive Order as they applied to educational institutions. 

* V . • 

The use of Executive Orders to prohibit employment discrimination by government contractors began with 

Executive Order No. 8802,^ issued by President Roosevelt in response j:o complaints by black labor leaders about 
discrimination by defense contractors. The Order established a •committee to investigate complaints of . 
employment discrimination, but it could not administer sanctions and vvas considered ineffettive. In 1954, 
an Executive Order extended the negative obligation not to discriminate to upgrading, demotion, trar\sfer, 
recruitment, layoff, rata? of. pay,, and selection for sptciaL training. In 1961, a new concept--the one ^ 

■ . • \ ■• V ■ • . . 

we have today--was introduced'. The contractor, in addition to agreeing got to discriminate,*had to agree 
to take affirmative action to ensure that applicants were employed and employees treated during employment 
without discrimination. In 1967, , Executive Order No. ^11375 amended Executive Order No. il246 to include 
se;c as a prohibited discrimination. 

During all the years, however, in w}},ich the concepts now present in Executive Order No. 11246 were 



. 1. 3 CFR 169; 42 U.S.C.A. Section 2000e. ' . • . 

2. 6 Fed. Reg. 3109 (1941) - • * 

• 3. Executive Order No*. 10557,. 19 Fed. Reg. 5655 (1954). ' * , 
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* 4. Cxeciitive Order No. 10925, 26 Fed. Reg. 1977 (^^^n^^^/^ 
^ 5. ,32 Fed. Reg. 14303 (1967). 
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evolving, there was never any direct court; chdllengeno the fundamental legality of the Orders themselves. 
But iix a concurring opinion in Youngstown Sheet and Tube Co. v. Sawyer , -343 U.S. ^79, 72 S.Ct. 863 (1952), 
Justice Jackson discussed the associated limitations of executive power. Jackson analyzed presidential 
action substantially as follows; / ^ 

/ 

1. When the President acts pursuant to an express or implied authorization of Congress, 
* his authority is at its maximiu^for it includes^all that he possesses in his own 

right plus all that Congress^^can delegate . In these circumstances, and in these only, 
he may be said to personify the federal sovereignty.** * * If his act is held unconstitutional 
under these circumstances, it usually means the Federal Government as an undivided whole 
4acks power. 

2. When the President acts in absence of either a congressional grant or derrial of authority, 
he can rely oniy upon his own independent powers, but there is a zone of twilight in 

^ ^Khich he and Congress may have concurrent authority, or in which its distribution 

is uncertain, therefore, congressional inertia, indifference or quiescence may sometimes, 
at least as a practical matter, ei^able', if not invite, measures on independent presidential 
responsibility. In this area, any actual test of power is lively to depend on the 
imperatives of events and contemporary imponderables rather than on abstract theories of law. 

3. When the President takes measures incompatible with the expressed or implied will of 
. Congress, his power is at its lowest ebb, for then he, can rely on^y upon his own 

constitutional powers minus any constitutional powers of Congress over the matter. Courts 
can sustain exclusive presidential control in such a case 6nly by disabling the'Congress from 
acting upon the subject. Presidential claim to a power at once so conclusive and preclusive 
must be scrutinized with caution, for what is at stake is the equilibrium established by our 
constitutional system. „ . s ' 

In Contractors Association of Eastern Pennsylvania v. Secretary of Labor , 442 F.2d 159 (3rd Cir. 1971), 

cert, den'd. 404 U.S. 854, 92 S.Ct. 98 tl971)^J^e legality of the so-called Philadelphia plan, established 

under the authority of Executive Order .\o. 1 1246 and requiring contractors in a five-county area to submit, 

as a precondition of federal assistance, an affirmative action program containing goals for minority hiring, 

w^as at issye. The Court, after citing Jackson's three categories of presidential power, said the President's 

authority to impose nondiscrimination provisions in federal cphtracts fell within ^e first category, 

because it was cTction pursuant to the express or implied authorization of Congress. In all its procurement 

activities , 'the Court reasoned, the government had an interest in seeing that suppliers were not increasing 

costs and delaying programs by excluding from the labor pool available minority workmen. 

# IVhen Congress authorized an appropi lat ion for a program »of federal assistance, the Court continued, and 

authorized the executive branch to implement the program by assistance to specific projects, it must be 

deemed--in the absence of statutory ^regulations to the contrary--to have granted the President a general 

power to act for the protect^n of federal interests. In the case of Executive Order No. 11246, it said, 

three presidents had "acted by analogizing federally assisted construction to direct federal procurement,"' . 

and if such action had not been authorized by Congress (Jackson's first category), atl the very lOast^ it 

fel^within Jackson's second category, so that if no congressional enactments proMoiuKl the presidential 

acXion, 'Such action would be valid. ^ 



^ 6^ In Savannah Printing Specialties and Paper Products Local' Union 604 v. Union Camp Corp\v,^ 
350 F. Supp. 632 (Ga. 1972), it was said that executive Order No. 11246 is based on. the) 
inherent cir implied power of the executive branch to determine the terms and conditions) 
under which the UnitecT States will 'contract, that it is a valid exercise of the ^res^idenjtial 
authority, and that it possesses the force ^^^J(?tutory law. ^ 
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In Contractors Association , the Court also rejected the argument that , Congress , by dealing 
comprehensiv)&ly with employment discrimination in Title VII, had occupied the field. ^ [ / 

TKe^contractors also argued that even if Title VII did not .'prohibit presidential action in the area 

r , • * ^ Q ♦ * 

of fair employment on federal or federally assisted contract^. Section 703(j)^ provided that Title VII 

should not be interpreted to require any employer or J^ibor organization to grant preferential treatment 

*to any individual or group because of the race of such individua*! or group on account of an imbalance 

which might exist with respect to the percentage of persons of any race employed in comparison with the 

percentage of persons of such race in the avai lable nvork force in the community. As to this argument, the 

Court said that while Title VII possibly could not compel an employer to^embrace a program such as the 

Philadelphia Plan, the issue wae extraneous in the present case, because the challenged 'contract 

♦ • *' 

provision was imposed by the Executive Order, not Section 705(j) of^ Title VII. Title VII i in short, . 
« . ' * ' • ^ 

was a limitation only upon Title VII, not upon other federal remedies. 

If 

j\*et<t, the contra».tors*argued that the plan violated Title VII because it interfered with a bona fide 
seniority system, contrary to Section 703Ch),^ vTliich^provides that it shall not be an unlawful employment 
practice for an employer to have different terms or conditions of employment pursuant to a bona fide 
Seniority system. The unions, the contractors said, referred men* fvom the hiring halls on the basis of . * 
seniority, and the Philadelphia Plan interfered with this arrangement ^jince few mmori^ty tradesmj&n had.hlgh 
seniority. But the Court said, as it had with Section 705[j), that Section Z03(h) \^^s "a.'limitQtiof\ onfy upoii 
Title VII, not upon other remedies. * ' . / ' ' ' *' t" 

And finally with respect to Title VII, the contractqrs argued that since, the Plul^^delphia ^lan requijred 

* * i ' « ' ' l ' 

them to agrcQ to spe».if io^goal s for minorit) employmoiit *and required a gpod faith effort to achieve th^s^^ - 

goals, they would have to refuse to hire some white traVIpsmen and .tp classify employees by jace, all in 

10 » t " ' 

violation of Section 703Ca), whidi provides that it'shdllbe an unlawful employment practice to fail'tp 

* ' i«' ' ' * i 

hire any individual be».ausc of such individual's race or to classify *employ^c3 in any way which would deprive 
any individual of employment opportunities hpcause of such individual's race. 

To read Secti^ 7n|(a) in this manner, the Court replied. Would be to attribute to Congress the 



correcting existing .e 



but 



intention to freeze tSBftatus quo and to foreclose remedial action under othej e;cist ing, means for 

The courts are \ess a£ ease when dealing nbt w|th "goals," as in Contractors Association , supra , 
with "quotas." Thus, in Carter v. Gal laghcyr , ' 452 F.2d 315^C8th Cir. 1971), cert, den'd. 406 U.S. 950,^. 



7. In Edition, the Third Circuit had previously held that the remedies established by 
Title Vl^I were not exclusive. Young v. I nternational Telephone and Tel cgrapk^Co. , 
» 438 F.ad 757 (1971). .'^ ' 
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8. 42;UVS.r.A. Section 20O0e-2l;;)>W See Appendix B.'* 

9. 42,^^f.S.C.A. Section 2000c-2Ch). ySee Appetidix B. 
. 10. 42iUUS.{VA. Section 2600e-2(a). See Appendix B." 
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92 3,Ct. 2045 (1972),^^ tJie Eighth Circuit accepted <he tibial court's finding of'' discrimination in the 

hiring* of firemen but could not accept the trial court *s remedy--to fill the ne-Xt twenty, vacancies with 

minority pe-rsons. Focusi?!fe on that remedy, the Eight^h Circuit said (pga. 330-1): 

The absolute preference ordered by the;<trial court would operate as a present infringement 
, on those non-minority group persons who are equally^or superiorly qualified for the fir(&, 

fighter's positions; and we hesitate to advocate i^mplementation of one constitutional ^ 
guarantee by the'outright deni^al of another. Yet' we acknowledge the legitimacy ^of erasing 
the effects of past racially disfii-iminatory practices.. * * * (t)o accoMiodate these 
conflicting considerations. We ithink some reasonable* rat io for hiring minority persons 
*^ who can qualify under the revised qualification standards is in /Drder for a limited period 
of time,, or until there is a fail** approjcimation of minority'representation consistent with 
the population ipix in the area.* Such a procedure does not cons^titiife a "quota*' system because 
as soon^as the trial court's order is fully implemented, all hirings will be on a racial ly^^- 
* nondiscrl,minatjDry basis, dhd it could well be that many^hiore minority persons or less, as 
"Compared to the population at large, over a lt)ng period of time would apply and qualify for the 
positions. (Emphasis supplied.*) V • ' * 

Reasoning in this fashion, the Court said it would be In order for the trial court to mandate that one 
out of every three persons hired by the Fire Department would be a qualified minority individual until at 
least twenty minority persons had been so hired. , 

In a similar .vein, it was shid in United States v. Wood Wire and Melal Lathers International U nion, 
Local ^o. 46 . '471 F.2d 408 (1973), cert, den'd. 412 U.S, 939, 95 S.Ct. 2773 (1973), 'that while quotas merely 
to attain raciarbaUnte in employment are fol-bidden by Title VII, quotas* to correct past discriminatory^* 
practices are npt. ^ ' ^ , 



One problem inherent in Executive Order No. 11246 is that once an ejnployee or applicant for employment 

has filed a complaint with the appropriate federal agency, he or she has no control over the procee'dmgs . 

In Farkas v. Texas Instrument, Inc. , 375 F.2d 629 (5th Cir. 1967), cert, d^n'd. 389 U.S. ^977, 88 sjefe^*480 

(|967), a former employee, of a government contractor tried to invoke h third-party beneficiary concept 

. . ^ ' ' » 

the corjtractor for a violation of his rights under Executive Order No. 11246. The Court cited with appi^pva^ tjje 

decision in Farmer 'v> Philadelphia Electric Co. , 329 F.2d 3 (3rd Cir. 1964), where it was said that the [history 

of the E*xecutive Or>def, 'the rules and regulations made pursuant to it, and the actual practice in the enforcement 

of the nondiscrimination provisions fjere all strong persuasive evidence that the threat of a private civil action 

was not cbnteinplated! • . . ' 



IK The case involved 42 U.S.C.A. Section 1981 (fepe Appendix B) , not Executive Order No. 11246. 
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12. In suggesting thi^ approach^, the .Eighth Circuit reliecl on Swann v. Charlotte-Mecklenburg^Board 
of Education , 402 U.S. 1, 91 S.Ct. .1267 (197JI) , wj)ere it was said the use of mathematical 
ratios as "a starting point in the process'of shaping a r&medy^ was not unconstitutional an 
was "within the equitable remedial discretion of the District Court." 

13. In neither Parkas nor Farmer had the plaintiff exhausted his administrative remedies. In 
<# Chambers v. United States , 451^ F.,2d 1045 (Ct*.' of CI. 1971) y it was held that,*, under an 

Executive Order djirecting equal ^li^loyment opportunity for all civil ian< employees and 
•applicants for federal employment, the^plaintiff who, but for (^crimination because of 
^ race, would have* been employed on a certain date, was entftled tfe recover back pay from 

that date until the date she was actually employed, less any amount^Jthe might have earned 
in'the. interim. * • . \ ' . 



, »In BrWen.v. University of Pitt<;hurgh , 343 1- ^ Supp. 836 (W-D. Penn. 1972), rev. on other grounds, 

477 F.2d L {3rd Cir. 1973), a female • assistant professor, alleging that the university discriminated 

against t/omen in all areas of employment, brought one of her causes of action under , Executive Order No. 

112^/ .It was held the Executive Order created no right in an individual to seek injunctive relief 

or to assert a claim for damages against an alleged noncomplymg contractor. To the same effect is 

Rackin v. University of Pennsylvania , ,386 F. Supp. 992 (E.D. Penn. 1974). 

In, Thorn v. Richardson , F. Supp. .4 FEP Cases 299 (W.D. Wash. 1971), a case m whigh women 

welfare recipients seeking entrance into a job-training program authorized by the Social Security Act 

alleged they were discriminated against by regulations giving entry ^>riority for welfare recipients to , 

/ / 

unemployed fathers, it was said the plaintiffs were entitled to a judgment in the nature of mandamus^ 
requiring the federal agencies involved to comply with and enforce the provisions of Executive Order No. . 
11246. In freeman v. Shultz , 468 F.2d 120 [D.C. Cir. 1972), a class action to enjoin government officials ^ 
from aw^irthng further contracts until the employment practices of a certain contractor complied wi^th ^ 
F,xecutive Order No. 1124b was dismissed begause the plaintiffs had not availed themselves of their adminis^rativ 
remedies /J)y filing complaints with the particular go\^ernment agencies involved. The Court indicated, however, 
thaf if th* plaintiffs did not obtain relief through the administrative agencies, they could then seek the j 
aid of^the judiciary. And in , Legal Aid Society of Alamosa County v. Brennan , 381 F. Supp. 125 (N.D. Cal. 1974), 
It was also stated that mandamus lies against federal officials char^bd with the duty of overseeing affirm^ative 
action programs recfuireJ by Executive Ordejr No. 11246 to compel them to disapprove such programs not meeting 
xh*e requirement's of the Order, finally, in Lewis v. Western Airlines, Inc. , 379 F. Supp. 684 (N.D. Cal. 1974), 
It was said that when an 'employee alleges he or she has exhausted all available administrative remedies under . 
h^^ecutive Order No. 1124b, he or she then has standing to maintain a private cause of action under the' 
Executive Order against the employer, and that mandamus was al^o available to compel federal officials to 

r 

14 ° ' * 

comply with their duties under the Order. ; ^ 



SUNWARY ' 

The courts agree that -Executive Order* No. 11246 is a. proper exercise of presidential power, that it has , 
the force anJ effect of statutory law, that it has not been preempted by Title VII," and that it. does not 
conflict with Title VII. 

With respect to affirmative action programs, whether required by Executive Order No. 11246, mandated 
by the courts, or entered into as part of a consent decree, the courts seem to agree, that the use of * 
'"goalSr" in which an employei|jhas to use its "best efforts" to achieve the goals,, does not create an unlawful 

, »■ 

' * 14.* In ^ Taliaferro v. Dykstra , F. Supp. , 10 FEP Cases 441 (E.D. Va. 1975), it was. 

said that a discharged col lege ^teacher^was entitled to file a charge of alleged se'X 
discrimination against the coHegawith HEW seeking' personaj_ redress under the 
**. ,^ Executive Order, contrary to the colleger's claim that the L^e^utjive Order provided no ' 



remedy for an individual. 



[^e<^utfi-ve 
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^ preference,^ There is a gray afea, however, when such affirmative action programs impose qu^^tas. Some "courts 

. / 

have imposed something in the nature of a quota,/for "one time anly" to correct the effects of past 
discrimination. In such efforts, the use of mathematical ratios as a first step is permitted, but the 
^ direct iijDOsition of permanent quo.tas is not^ the gray areas between these two poles will have to be 
defined^^^babl}^ on a case by c^se basis, in future litigation. ^ 

A number^ of courts iuve said that an aggrieved employee or applicant for employment has no right 
to sue^^ ^^^nnient contractor directly under Execufrive Order No. 1124(^ either as a third-party 
beneficiary* or otherwise, 'particularly if administrative remedies have not been exhausted, but there 
is authority to the effect that an aggrieved individual can bring an action for mandamus against 
government officials charged with administering the provisions of the Executive Order. There is also 
recent authority to the effect that if an, aggVieveJ individual has exhausted his or her administrative, 
remedies, he or ^he may even sue^ the gove^rnment contractor dir-ectly. 
/ In essence, however, the primary sanction is the threat of termination or suspension of the 

/ government contract:. 



* \ ' ' ♦ . 

15. n^e" Pepartmei\t of ileal th, Educiitjj»rt and Welfare, delegated enforcement responsibilities for 
.educational iijstitutions , has never debarred any such institut^ibns from holding federal 
corttr^cts^ altTiough it* has delayed the awarding of contracts in some cases. * 
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THE. EQUAL PAY ACT< 
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The Equal Pay Act of 1965 (hereafter referred to in thi^ appendix as t\(^^pA)^vrflieti .adJ^d 
subsection (d) to Section 6 of the Fair Labor Standards^ Act of 1958,*^as amehded,^ provid^ in part 
as follows ; . , ' - ^ * 

♦ / *' ; . N . 

(l)No employer having employees subject to ai)V provisions of 'this section shall 
discriminate, within any establishment in which such employees are employed, between 
employees on the basis of sex by paying wages to employees 'in such establishment*, ^ 
at a rate less than the rate at which he pays wages to empl6)jees of the opposite ^ex j 
in s^uch establishment for equal work on jobs the performance .pf which requii^s equal 
skill, effort, and responsibility, and which are performed under similar working 
^ conditions, except where such payment is made pursuant to seniority system; 

, (ii)a merit system; (iii)a system which measures earnings b}^ quantity or quality of 

production; or (iv)a differential based on 'any other factor lOther than sex: Provided , 
that an employer who is paying a wage rate 'differential in violation of this subsection 
shalL not, in order to ^comply with the 'provisions of this 5ul)section, reduce the wage % 
^^^te of an employee. ' ' » , . ' 

Section 6 covers (with» exceptions not i^aterial here) every employee who "is engaged in commerce or m 

th^ production of goods for commerce or is employed in an enterprise engaged in commerce or in the pro- 

-duction of goods for commerce," but Section 13(a) (1} of the Fair l.at)or Standards Act (hereafter refei;red 

to in this appendix as the FLSA)^ exempted any employee employed "iiT a bona fide executive, administrative, 

or professional capacity." The Education Amendments of 1^72 removed this e!!<:emption, and such pr^vious^y 

' ' . -''it'" 

♦ exempted employees^ are now covered by the EPA. < ♦ 



The EPA, It has been said,^ was intended as a broad' Q^rter of iwomen's-. rights in the economic field, 
which sought to overcome the age-old belief in women's inferiority and .to eliminate the depressing Effects 
on living standards of reduced wages for female workers and the economic and social consequence^ that flow 
from it. , ^ . . ' ' 

Under the EPA, an aggrieved employee can file suit again.^t an .employer and, ask for, among other things, 
back pay, and an additional equal amount/as liquidated dariages , ,and is entitled to, reasonable attorney's 
fee3 if successful. The Secretary of Labor can also bring an a^tiort to recover back wages or he can ask for 

. , . i ; . ; • - 

an injunction, but pnce the Secretary sues, t;he employee's rightito do so is terminated. 

An EPA plaintiff, the Supreme Court ha^ recently said,^ 4ia^*the burden of prpVing the emplo/er pays 
different wages to- employees of opposite seiies for equal worik on^ j.obs the performan9e of which requires 

1. The Equal Pay Act is foiln^ ^n 29 U.S.C.A. Section 206*(d7^ . 
2' 29 U.S-C.A. Section 2Q6(a)/ ^ ^ . ' 



3. 29 U.S.C. A, ^Section* 213(a)(1). 



\ 



4» '. ^hultz V. .Wheaton Gl^^s Go> , 421^ F.2^59 (3rd Cir.m970) , ;clrt . 
90 S.Ct. 1696 (1?70)., \ ; . J 

'S, Corning Glas^^ Works v. ByenarflC 417 U.S. 188, 94 S.Ct. 2223 '(4^)74). 



i' 



1 




den'd. 398 U.S;. 9o|i|| . 



r-i, i 



j. 



5^ 
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equal skill, effort^ /and responsibility, and whi^rh aye performed 'Cinder simil^i? wdrking conditions." 
5^ It also saifl, witfl respect to the EPA's four exCeptionsr-a seniority system, a merit system, 

, / ' . ''^ . 

a system ivhich' measures earnings by quantity or quality of production> or any other factor other 

*^ 

than sex- once ^ plaintiff has carried the burden of showing the employer pays workers of one 

se:^ fliore, than worke:rs of the opposite sex for equal work, the burden shifts to the employer' to show 
' theyifferential is justified under one of these four exceptions. This view, it added, wa^ consistent 
,with^tl>e general rule, that the application of an exemption under ,the FLSA was a mit;;:er of affirmative 

defense on which the employer had the burden of proof. * \V. 

It -is now appropriate 'to consider some of the judicial decisibns interpreting the mam elements 

of Section 206(d). i ' ' ^ 



/ . .EQUAL WORK ^ - 

For^ the'f irst few years -of the EPA, there was uncertainty as to whether its legislative history 

;\*required the ^erm "equal work" to be treated as the equivalent. of "identical work." Thi»n, in the landmark 

. i'case of Shultz v. Wheaton Glass Co. , 421 F.2d 259 (5rd Cir. 1970), cert. dep»d. 398 IT^SllpOS, 90 S.Ct. 

. 'A^^^ (1970), it was held that the compared jobs nfeed not be identical but. only "substantially equal." 

. '* In Wheaton, male selQctor-packers in a bottle factory received approximately ten peii^cent more per 

, hour than female selector-packers. Selector-packers worked at long tablbs^and visually iljspected bottles " 

.V defecfs as they emerged an a conveyor. In the department there u-iis Another category <^ employees kno^^n 
T * ■■ ^ ' . * < . i 

as snap-up boys, w^o crated and- moved bottles and functioned as hahdyipen. They were paid ^ feu cents per 

: : 1 ^ I . : t ' ' 

hour more than female .seTGCtor-packers , and there i^ere occasions when malt selector^-.pacJ^eri spent a limited 
portion of their time doing t'he work of snap-up boys. For this reasons th*e defendant argued that male 
and femdle selector-packers were not performing "equal work." It also argiied that the fl"$jxjbi 1 ity of the 
males, ^i.e., the fact they could be available to perform the work of.s^ijap-up ^oys, was a**'f|ctor other than 
sex,y thus justifying a wage^ different lal . Tins argument, ^oo, was quickly rejected, the^Ccurt saying t^at 
one of the serious imperfections in the claim of flexibifity was thelctbsence 'Jbf any finding: or explanation 
why .availability of men to perform work which pa>s two cents per hou^ jaore thanrwomen receive should result in 
^overall payment to men of cents more than women for their 'common, vJork." ■ ' . 

The degree of "equality" necessary is difficult to define. In ^^nrian v.,Gity StoI^6?§ , Jnc . , 
[Slh Cir. »1973), for example, it was said (pg. •238-9): f •* J* ' ' * i .'^ '^^^ 



479 F.2d 



235 (5th 



•t t 




of equality under the F.qual 
study 



As one e;cample of this "contextual 
(E.D. Okl. 1974), tlierc w^s no LPA violation when 



Pay Act IS suscept ibte^of def^ipxlon pnl.y by contextlpl 
1" Study, in BrqnTijTn; \j. fP(y>pfe/s Eleq.' Co-op. , Idq. >»385 F. 



en the.cn^ro^^ I^aijd fi male .payrol 1 onj^^flaiprials cU 
$3.S5 per hour while payii^ t^p cashier- receptioni^tJf, ir^ clfcrk ^A^d a ^capita) ,cp(«ir cl^ 



^o.jo y^si nour wniie payiog* twp casnier- receptionists, a ptjnag clfcrk, ^ftd a capital xfdUir chjrk, all 
Q "?males, only $3.20 per Muf, ^here tlie male enipl^(/ejs /ob /o-Y*ma4;/ng ccmiJaJy payroU^^/Jfcepujg an inventory 

ERIC- . iSr,! ; . /Ij/^r-.*C9 , 



of company materials, abcertainijig average prices on all inventory items, and preparin| r^epprts for the 
general manager all required moro^^skili, t^ffort and responsibility than the jobs of the Feiiciale employees 



in collecting utility payments, sending out utility bilUs, and computing capital credits. 

In KiTtfr^. Rainbo Baking Co. , 303^r.'Supp. 1049 [B.D. Ky.^lQG?), it was said that^while small 
differences in job requirements can easily be-made, they make no real difference where the worR is 
substantially the same. ^On the other hand, the EPA does not authorize courts to equalize wages^ merely 
because the> find that twa substantially different jobs are worth the same monetarily to the employer. 
Hodgson V. Miller Brewing Co. , 45^ F . 2d 221 (7th Cir. 1972). At the same time, the court-s .are not to 
defer to overly nice distinctions in job content and therefore permit employers to evade the EPA at wilK 
Brennan.v. Prince William Hospital Corp. , 503 F.2d 282 (4th Cir. 1974). ^ 

Furthermpre, jobs can have different titles and still* be substantially equal. Hodgson v. Food Fair 
Stores, Inc. , 329 V. Supp. i02 [M.D. Penn. 1971). 

Company- job descriptions arc not controlling on the question, and testimony by employees as to their 
actual duties is customarily entitled to more weight. Hodgson v. Brookhaven General Hospital^ , 436 F.2d 
719 (5th Cir. 1970j. The controlling factor, in short, is job content. Hodgson v. Behrens Drug Co. , 475 
F.2d 1041 (5th Cir. 1973). ^ert. den»d. 414 U.S. '822, 94 S.Ct. 121 (1973). 

In Food Fair Stores, Inc. , supra , it was said that where primary duties were essentially the same, 
difterence^ xn subsidiary tasks did not render them .unequal , absent a showing tbe subsidiary tasks required 
significantly greater skill, effort, and responsibility than was required for the common primary functions. 

A job performed by women on a day shift which is substantially equal to a job performed by men on the 
night shift must have the same bi^se pa> (though a "shift" dif/erential is allowable) and a company cannot 
cure a violation of the LPA by opening the night shift to women while cont induing to pay women per'forjning 
the same job on the day shift a lower rate. - Shultz v. American Can Co. -Dixie Products , 424 F . 2U 35Ci (8th 
Cir. 1970). . 

It IS not necessary that the two sexes be employed simultaneousl)^ for there to be a violation. - Por 
example, m Hodgson v. Behrens Drug Co. , 475 F . 2d 1041 (5th Cir. 1973), cqr.t. den'd. 4l4 U.S. 822, 94 S.Ct. 
121 (1975), a female replacing a male as a supervisor of a data processing department was paid approximattily 
SO cents an hour less, and discrimination was found. ' ' * 

4 

But in KruQbeck v. J6hn Oster Mfg. Co^ ,;3l3 F. Supp. 257 (E.D. Wis. 1970), a woman claimant employed 
as an armature balancer failed to prove she was discriminatpd against in violation of the EPA, where during 
the period involved no male had ever worked at that job or any other job with substantially similar duties. 

In Brennan v. Woodbridge School District , ^ F. Supp. 21 WH Cases 966 (Del. 1974), it appeared 

the. school district employed a female as a teacher and girls' softball coach, , and a male as a teacher and 
boys' baseball coach. Bpth had no particular experience in coaching, but the male was paid one- third more. 



6. 2ii Cr'R Sectign 800,110 interprets "wages" to mean "all payments made to or on 
behalf. of the employee as remuneration for employment." This concept includes 
most fringe l?t}nefi»ts. >« CO 
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t 

The Court, noting tliat the duties of both coaches consisted of recruiting and supervising teams, 
, accounting for equipment and uniforms, and arranging schedules of practice and outside games, said 
^ (pg. 967); 

' There may exist incidental differences m the jobs performed by the male and female 

but such differences are inconsequential and are not performed during any* substantial 
period of time, nor do they require greater expenditure of skill, effort and/or 
responsibility.^ • • • 

The language in the EPA to the effect that"'equal work" must require "equal skill, effort, and 

responsibility" has been held to require three separate tests. Brennan v. J. M. Fields, Inc. , 488 F.2d 

443 (5th Cir. 1973), cert, den'd. U.S. , S.Ct. , 43U.S.L.W. 3213 (1974). 



EQUAL SKILL 

The administrative interpretation of "equal skill" provides that skill includes such factors as 
experience, training, education, and ability, and must be measured in terms of the performance requirements 
of the job, furthermore, possession of a skill not needed to meet requirements of the job cannot be 
considered in making a determination regarding equality of skill,, 'and the efficiency of an -^Tiployee's 
performance in the job is not'^in itself a/i appropriate factor to consider m evaluating skill. 

In Shultz V. Kimberly-Clark Corp. , 315 F. Supp. 1523 (Tenn:. 1970), it was said various assembly-line 
jobs in a paper factory were equal in "skill" because the work was capable of being learned b> observation 
and practice without previous specialised education or experience, even though soire persons might be able 
to handle certain jobs more easily because of ^dividual aptitude. 

In Brennan \\. Houston Endowment, Inc. , F. Supp. , 21 W>l Cases 561 (S.D. Tex. 1974), Court 

found that the skill required by male custodians for the operation of floor buffers and similar devices 
and the^skil 1. required by female custodians for cleaning Venetian blinds with tools were "equal." Thus, 
^even if the duties are different, there can still be equal skill if the two jobs are fundamentally similar. 
\ In Hodgson v. Brookhaven General Hospital , 436 F.2d 719 (5th Cir. 1970), it was recognized that work 
performed, by male orderlies but not by female a,ides, such as catheterization, setting up traction, helping 
in the appl icat ion* of heavy casts, and subduing violent patients required special skills. But this did 

"0 . - 

not justif> paying orderlies more than aides when only an insignificant portion of the orderlies* time 

was spent on these duties and the aides performed other duties requiring as much skill. 

An opposite result was reached in Hodgson v. Golden Isles Convalescent Homes, Inc. . 468 F.2d 1256 

(5th Cir. 1972j, where it was said that insertion of a catheter by a male orderly was a skilled nursing 



The Court also cited with approval 29 CFR 541.3, General Regulations, which states 
in part that the term "employee emplo>^ed in a bona fide professional capacity" in 
Section 13(a)(1) of the FLSA includes an employee whose primary duty consists of 
the performance of teaching, tntormg, instructing, or lecturing in the activity 
of imparting knowledge and who^tK employed and engaged in^this activity as- a 
tca<;her in the school system or ecTycational establishment or institution by which 



he is employed. 
29 CfK Section 800.125. 



Din 8. 29 CfK Section 800.125. 

, 170 



164 . , 

function, which no aide would perform on raaleS; Orderlies also set up oxygen tanks and performed 

several other functions not performed by aides. This justified a difference in pay, the Court said, 

* and distinguished Brookhaven , supra , as follows (pg. 1258): 

In Brookhaven , where there was a larger number of orderlies than m the case'at 
bar, the court found that both orderlies and aides were assigned eqiial numbers of 
patients^ that the primary duties of aides and orderlies were the same, and that 
the secondary and- t^er-tiary duties whicH were thought to distinguish the jobs either 
did not differ significantly from the primary responsibilities or v^ere performed by 
aides as well as orderlies. 

In Hodgson v, Fairmont Supply Co, , 454 F.2d 490 (4th C^ 19T2), it was said a male employee at a 
stock desk' did not perform tasks requiring greater skill and effort than those performed by females m 
exercising authority to add new items to inventory, establishing a data phone system, advising the 
purchasing agent of inactive inventory items, and in being responsible for the transfer of inventory 
Items between the cqm^^y's other branches. 

Even where th^e is a special skill, greater pay for all hours 'worked is not proper if the skill is 
used for limited and identifiable times. Shltlti \. ^^heaton Class Co. , 421 F.2d 2^*(5rd Cir. 19"0) , cert. 
den'(i. 598 U.S. 905, 90 S.Ct. 1696 (19~0J. But a uage differential is proper for the identifiable period 
during which the duty is performed. Hodgson v. Daisy Mfg. Co. , 31" F. Supp. 538 (W.D. Ark. 19"0), aff'd.* 
'per curiam, 445 F.2d Zll (8th Cir. 1971). * ♦ 



EQUAL EFFORT 

In Hodgson v. Brookhaven General Hospital , 436 F.2d "19 C5th Cir. 19^0), supra , the Court analvied the 

meaning of "equal effort," as employed in the EP-X, in these v^ords (pg. 725):' 

\ The equal effort criterion has received substantial play in the reported cases* to 
date. As the doctrine is emerging, jobs do not entail equal *effort, even though they 
entail most of the same routine duties, if the more highly pa^d job. involves additional 
tasks which (1) require extra effort, (2) consume a significant amount of the time of all 
those whose p'ay differentials are to be justified i'n terms of them, anxl (3) are of 
economic value commensurate^v^ith the pay differential. We are persuaded tliat this ^ 
. approach to the application of the statutory "equal effort" criterion is iji keeping with 
thcL fundamental purposes of the F,qual Pay Act, and adopted here. Employers may not be 
permitted to frustrate the purposes of the Act by calling. for extra effort only « 
occasionally, or only from <Dne or two male employees, or by paying males substantially, 
more than females iQ%, t]ie performance of tasks v*hich command a lov* rate of pay, when 
performed full time by other personnel in the same establishment. 

To justify a pay differential because a job r^^ires greater "effort," therefore, it is necessary to 

satisfy each of the three. r<jquirementV set out ajfove. 

The administrative interpretation of the EPA defines "effort" as the measurement of mental a^ well 

9 

as physical exertion needed for the performance of a job. This concept was approved in Hodgson v. Daisy 
Mfg. Co. , 317 F. Supp. 538 (W.D> Ark. 1970), aff'd per curiam 44S F.2d 825 (8th Cir. 197^, where men did 
harder physical work but wonien operated certain high-speed presses which posed a constant risk of injury 



9.* 29 CFR Section 800.127 
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to the operator and thus required extreme mental alertness. 

A number of cases have considered the '*equal effort" question in comparison^ between the jobs of 

» 

"*male <md 'female custodians employed by educational institutions. For example^ in Hodgson v; San Diego 

Unified^gchool District , F. Supp. , 21 m C£rses'l25 (S.D. Cal . 1972), it appeared male custodians 

^v,er^_ operating and maintaining electric Scrubbing and. pol ishing machines,, emptying heavy trash cans, moving 

id\to re 



^^^^eavy furniture, and climbing ladders to clean walU and windows andXto replace ceiling l;.ghts. But the 
evidence shov^ed female custodians were physjically capable of operat iik the scrubbing an^- pol ishing mach-mes 



and did not do so only because of school policy. The evideTjce also showed^they -we-re> 'responsible for collect* 

ing ani emptying all trash and debris found m their work areas^ ai)d that' n^\?.'of the tasks ^t\e)t'were expected 

to perform, such as, carrying bags of wet towels, involved work, >u$t as "h^avy" as that perfors^ed by male 

custodians. In finding a violation of the EPA, the Court -said Cpg.^lif): ^ • . y'^ 

rhe additional duties performed by custodians, irrcluding cl^nrfJiiTg hirgh ladders, 
working on scaffolding, operating floor scrubbing and buf fingr/machine^s"*' * *^<io not / t 
require a degree o£ skill, effort and responsibility which differs -iivaU'app rid i able, way q 
from that required of the matron custodbans m the perfoxsCaTnce o5 their routine duties. 
Moreover, these additional' duties performed by the custodians occupy -onLy^an insut>$tantial 
amount of each custodian's time.^^ - ' . ' ' 

A useful summary of these general concepts appears in Brennan y. Prince Wil 1 lam ifospital Corp-.^ 503 

F.2d 282 (4th Cir. 1974), where it was said higher pay is not related to extra duties when one/t)r more 

" / 

oi the following circumstances fexist: some male employees recefve higher pay^'l^thout doin^* extra work; 

' ' • ^' * 

female employees a^lso perform extra duties of equal skill, effort, and. responsibility^ qualified female * * 
employees are not given the opportunity to do the extra work; the supposed extra duties do not'^ in fact , 
exist, the extra task consumes a minimal amount of time and is of peripheral importance, and third persons ^ 
who do the extra task as their primary job are paid less than thtf male employees In question-- 



^ EQUAL RESPONSIBILITY . ' » - ' ' 

The administrative interpretations state that "responsibility" is concerned with the degree of account- 

12 

ability required in the perfoi-mance of the job, with emphasis on the importance of the job obligation. 

In Hodgson v. Dai:>y Mfg. Co. , 317 F. Supp. 538 (W.D. Ark. 1970), aff'd. per curiam 445 F.3d 823 (8th 
' Cir. 19^1), it was- argued that since J^ale press operators rolled coatamers of parts^nHnf^i^^rlTlireas'"' ^ 
[while female press operators did not), greater responsibility was required in that negligence in rolling 
containers of parts might result in lost t^ime or accident^ to others. But the Court said it was doubtful 



10. See also ^iodgson v. Oil C'ity Hospital. Inc. , 363 F. Supp. 419 (W.D. Penn. 1972), and * 
Brennan V. Sterling Seal Co ., 363 F. Supp. 1230 (W.D. Penn. 1973). 

11. See*a^^o Hodgson V/ Montana State Board Of Education ,^ 336 F. Supp. 524 (Mont. 1972), and 
Brennan v. Board of Education, Jersey City, New .Jersey , ^7A F. Supp. 817 (N.J. 1974) . 
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J 

the posslbil ity, of CHrelessness by^ma4es while handling material came within the concept of job 
responsibility as defiQ^d in the administrative interpretation, supra . 

% In Hodgson y. Behrens Drug Co. , 47S F.2d 1041 fsth Cir.*), cert. denM. 414 U.S. 822, 94 S.ft. 121 ^ . 
(1973), males and females checking merchandise to be shipped agai^ist customers' orders performed equal 
work even though QnLjr males checked narcotics shipments, *which entailed increased responsibility.* 
The mechanical aspeAts of t^J^e task, however, merely required preparation of a few extra forms, andsmale 
and female checkers therefore performed equal work. , ^ , 

In, Wirtz V. Muskogee Jones Store Co. , 293 P. Supp. 1034-^ (E.D. Ok. 1968), a wagC differential" was held 
nVj^improper where one male department , head, m addition to the responsibilities* he had fn common wiAi* , 
women department heads, was also in cltarge of the warehouse an*d home delivery. ^ . • ' 

In Brennan \. Victoria Bank and Trust Co. , 495 F.2d 896 (5th Cir. l£'74>j^t appear^ the duties of a 
male exchange teMer were more complicated than those of a female note tell-er, and were such that errors » 
could not be easil> corrected in tho internal operation of the bank, while thos^ of a note teller could be! 
In addition, an exchange teller had^to keep informed as to the current rates of exchange, because an error ^ 
there wou Id be dTff^u It to correct and the chance loss to the bank -was greater than with any duty of the 

'note- tel lers. And even when a note teller ^temporai<8l> took on the duties of an! exchange teller, the * , 

• '1 ► 

particular exchange teller was not relieved oT accountability and responsibility. Under all these c ir.cum^tances , 
> 

the Court found different pay justified. ^ 

Sometimes differences m the degree of supervision maintained over employees createNiif ferences in the 
**responsibil itv'* they carry, ^n Wirtz v> Dennison Mfg. Co. , 265 F. Supp. 787 , (Mass. ^ 1967) a ^age differential 
was' found proper »when male employees were unsupervised one-half their shift and female employe^js were 
supervised throughout their entire shift. In other cases, the degree of supervisiori exercise^ by the 
employee can c^;tabiish greater "responsibility." 



SIMIbVR U10RKING CONDITIONS 

* • 

.There is no violation of the EPA if otherwise equal jobs are performej under ^li^similar working, condit ion-§(. 

In Corning_Glass Works v. .Brennart , 417 U.S. 188, 94 S.Ct. 2223 (1974), the Supreme Court, in holding 

that a persoji working a night shift and doing the same work as a person on the day shift did not have 

different "working condi'tions," noted that Congress had '/e 1 iberate ly used plvrases in the EPA which had 

specific meanings in the language of industria'l relations. "Working conditions" was one of these phrases, 

and It encompai^sed, in the* language of industrial relations, two su|ifactors: "surroundings" and "ha.zards.'* 

"Surroundings, ", the tiourt said, measure the elements, such as toxic chemicals or fumes, regularly encounteri^a 

by a worker, their intensity, and thein frequency, "Hazards" take into account the physical hazards 

regularly encountered, their frequency, and the severity of injury they can cause. 

As' to the jut|icial meaning of "similar," it is less exacting than "equal," and in Hodgson v. City Stores, 
^ • 

ft • 

Inc. , 3.'52 F. Supp. 942 (M.P. AU. 1971), aff'd. sub nom. , Brennan v. City Stores, Inc. , 479 F.2d 235 

"Sth (.Jr. 1973 j, it was sa,^d tlia^t work performed in essentially thJ^^saiQ surroundings would not juj^tify a 
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pay differentia'l based on "dissimilarity" of , working conditions. 

Work performed by male and female custodians in different parts of a' school building does not 
con^^titute dissimilar working conditions. Brennan v. Board of Education, Jersey City/ New Jersey , 
374 F.' Supp. 817 (N.J. 1974) . ' ' 

In Hodgson v. Sears Roeb\ick and Co. , F. Supp. , 20 WH Cases 611 (W.D. Ken. 1972), -it was 

saicl the mere fact jobs are in different departments of an establishment does not necessarily mean they 
are performed under dissimilar working conditions. 



in?. SAME ESTABLISHMENT 

" It " 

The £PA provides that no employer shall discriminate "within crtiy establ i/hment" on the basis of sex by 

* ; • 

paying wages "in such establishment" at a rate less thaa the rate at which he 'pays wages to employees of 
opposite sex "m ^uch gjtabl ishment . " ' ' 

The EPA does not define the. word "establishment," but the EPA is part 6f the FLSA, and the Supreme 
Court has interpreted the word, as used in the FLSA, to mean "a distinct physical place of business" 
rather than *?an entire busings or enterprise." Phillips, Inc.' v. Killing , 324 U.S. 490, 65 S.Ct.. 807, 
^810 (194S); MiTchell v. Bekins Van and Storage Co. , 352 U.S.'l027„77 S.Ct. 593, , per curiam (1957J. 

In accbrxianc^,^ with the foregoing, the- administrative regulations (29 CFR Section 779.304) provide, 
that the un^t store", in a chain operation constitutes the "estabrishment ," not the individual departments 
within the s\ore, anci this interpretation was approved in Hodgson v. City Stores, Inc. , 332 F. Supp. 942 



(^KD. Ala. 19%^, aff d. sub nom. Brennan y. Ci ty Stores Inc 479 F.;2d 235 (5th Cir. 1973). 

However, in Hodgson v. Waynesburg College , F. Supp. 20 WH Cases 142 (W.D. Penn. 1971), a 

^comparison between a male custodial emplo>?'ee working in one college building and female custodial emp-loyees 
worJcing in several xol lege buildings was heU to be proper, since the college, the Court said, was a single 
"establi'shmerii" with each of its units functionally cohesive with the others. It appeared that fourteen 
females were Variously employed in three women's restti^nce halls and two meJi'Sr residence halU scattered 
^hroughout a thirty>acre «^J^ggs. The res idence dTalls- were an integral pa,|t of the defendant's overall 

- o^eration^ and administration, purchasing, maintenance, rfad related services and facilities were all handled 

centrally. .Residents and personnel were allowed to transfer, in appropriate situations, between residence 

halls, and the college itself regarded each buUdirrg on its (lamfAis as part of a single enterprise*. After 

setting forth these facts, the Court said (pg. 145): 

* Thus we are indtially faced with the issue ,of whether comparison between a male working 
in one building and females working in other buMdings is proper. Clearly if ^ach 
building constitutes"a separate establishment, such a comparison must' fail. 

Issues such as this must be decided on facts of the part;icular case. The defendant college js 
constituted of numerous classroom, research, administration and residence buildings located on 
^ a thirty-acre campus in a rural community in western Pennsylvania. Defendant clearly regards 

itself as a single integrated operation' maintaining centralized administraMve , bookkeeping and 
personnel office^. Employees , and students work and utilize all of defeodant's facilities as if 
the confines of the campus sot the outside houndry (sic) of a large building or d-istinct physical 
place of business . (Hmphasis supplied). 
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O The Court then cited the administrative interpretation of the term "establ ishmerTt ," as <iet out in 29 CFR 
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Section 779.23 (essentially the Phillips definition, supraQ , and §aid (pg. 145): 

The 'Official adminisyative interpretations of the Fair Labor Standards Act, while not 
binding on the courts, are entitl^iiJto be^ accorded "great wejight,'' and the Court may "* ♦ 

properly -resort to them for gwTcIance * * *, 

This phraseology does not limit an "establ ibhment" to a single building. An "establishment" 
may, in fact, consist of multiple buildijigs as indicated by two recent decisions under the 
I Equal Pay Act. * * * 

The facilities of the defendant college constitute a functionally cohesive unit, and.we^ 
• therefore hold that the defendant is a single establishment within^(the jneaning of the Act. 

A similar result was reached in Brerinan v. Board of l!ducation, Jersey City, New Jersey , 374 F. Supp. 817 
(N.J,. 1974), where, in a case involving male and female custodians, job and pa^ comparisons were made 
throughout a school districfconsisping of 55 schools and an admifiistration building, and the Court made 
a finding of fact that the school board viewed each custodial worker a^s working within one 
integrated school system, which" const ituted a distinct facility or place of business .'^ 

•Although the concept of the "same establishment'^ was not an explicit issue in Board of Regents of the 

University of .^jebraska Dawes , P. Supp. , 9 LPD P9963 (Neb. 1975), comparisons of salaries of male ^ 

and female faculty members and administrative employees at the university werp apparently made b> using the 
university's system-wide job-classif ication data on three different campuses and at a county experimental 
station connected with the^College of Agriculture . 



AFFIRMATIVE DEFENSES 

* r 

Even though a plaintiff has proven all the elements required to establish a violation cff the I:PA, there 

IS neverfheless no violation if it can be shown the difference in payments ^to men and v^omen was made pursuant 

to.(i)a seniority system, (nja^mcrit s>stem, (liija system which measures'earnings by quantity or quality, 

of production, or (iv) a differential based on any other factor other than sex. . "--^ 

M ' \ • 

Under these exceptions, a de facto seniority system justified higher payments to a male who had been , 

hired two years before the female complainant in Kilpatrick v /Sweet , ^^2 . Supp. 561 (M.D^^^Fla. 1967J.' ^'"-i-^T.. 

With respect to merit systems an general,^ in Rackin v. University of Pennsylvania , 386 .F. Supp. 992 \ . 

(b.D. Penn. 1974), it was said that material issues of fact as 4:o whether a university violated the HPA by 

systematically discriminating against female faQulty members regarding their pay 'solely on the basis of 

sex or whether the pUintiff ' s^ teaching job was within itrs exceptions bgdaj^se the pay of full, associate, 

» i 

and assistant professors was .based on merit and tlie qual.ity of their woT|( products, i^ecluded summar> judgment 

* 

In Brennan v.' Goose Creek Consolidated Independent^ School District , F, Supp. , 21 Ml Cases 25 

(S.D. Tex. ^^^B^^^ Cotirt rejected a merit sy^stem because; (1) the emplo^'er ^^tl| general guidelines but rfo 
specific criteria for determin,^ng^^>4nch employees were, better and where within a salary range an employee, 
should be paid; [2) the me^it raises had not been given female employees; and (?>) tlie.fnerit system and its 
operation had never beei} communicated to any pf the involved employe<;s. See also Hodgson v. Indui^trial Bank 



13. 29 U.S. C. A. Section 206(d)fl). 
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of Savannah , 347 F. Supp. 63 (S .^'^^^aSl972) , 

* * / * 
^ In Wirtz v> First Victoria National^ Bank , F. Supp. , 19 WH Cases '684 (S.D. Tex. 1970), aff»d: 

sub nom. Hodgson v> First Victoria National Bank , 446 F.2d 47 (5th Cir. 1971), approval was given a merit 

system in which officers and directors of the defendant bank held quarterly meetings for the purpose 

of evaluating employees, and officers in charge of the various departments expressed their views as 'to 

^the competence, interest, and value to the bank -of the employees in question. 

Nevertheless, an employer cannot consistently hir^ women at a lower starting wage and then be inunune 

to an EPA action because some women, after long period5 of service, ultimately reach higher salary levels 

than men subsequently hired. Kith respect to such a practice, it was said in Hodgson v, Americaa.Bank of 

Commerce , 447 F.2d 416 (5th Cir. 1971), that (pg. 421): 

The oere presence of a few women in the upper part of the wage scale would permit 
widespread discrimination against'women as a group. This could result automatically 
through general periodical increments added* to a discriminatory Starting salary, or . 
deliberately through the selection of a few women .for favorable treatment.or a few 
men for unfavorable treatment-- the result of which would be to give protective ^soloratibn 
to a generally discriminatory pattern . (Emphasis supplied.) * 

On the other hand, where there is a bona fide seniority or merit system but^the starting wage is 

discriminatory, the seniority or merit system is not invalidated. Rather, the starting wage for affected 

employees has to be retroactively adjusted. Shultz v. Saxonburg Ceramics, Inc. , 314 F. Supp. 1139 (W.D. 

Penn. 1970). Furthermore, the last wage an employer paid to each male employee is the minimUm rate the employer 

^ : * • ' • - ; 

IS legally obligated to pay women pejrformin^ substantially the y^ame job under similar working conditions. 

Wirt2 V. Meaae Mfg. , Inc. , 285 F. Supp. 812 (Kans. 1968)" : 

The fourth EPA exception, that of the payment of a differential based "on any other factor other than 

»^-- stx," has, by its very nature as a catch-all, generated the most litigation. ^ 

Under appropriate factual circumstances, prior work experience and superior formal education are factors 

which an employer is*entitleJ to consider in establishing wage rates so loog as these factots^are applied 

^14 

Without distinction as to the sex of the employees. llowever, in Hodgson v. Brookhaven General Hospita]^ , 
* , • • ■ . 

^'.2d il9 (5th Cip. 1970), it was indicated tliat an employer must demonstrate the relevance, such 

fajJ-tors ai^formal education to the tiuties^the emp^pyees are called on to perform. ♦ 



It has been held that the alleged higher employment costs for women as a group than for men as a gro^ip 
(wij^h respect to unemployment compensation, workmen's compensation, . artd accident and health, inburance) are 



no 



t a "factor other that>^.s^'' for ti^^ purposes of justifying a wage differential.^^ Similarly, the fact that 



an employer's bargaining powder is^greater with respect to women does not make the power a "factor other than 

't • ^ 

. t . '-^ 

sex'* within the meaning of the statutpr>^ -except ion. Brennan v. Victoria Bank and Trust C.o. ^ 493 F.2d 896 
(5th Cir. 1974). ^ . X ' ^ ^ 

14. In. Wirtz v. Citizens' First National Bank , F. Supp. , , 18 WH Cases 472 (E.D. Texf^ 1968) , 

male employees who were college graduates w6re ^entitled to greater *Gpinpensa>tion than female 
employees who were not. 

15. Wirtz V.' Midwest Mfg. Corporation , F.'Supp. ,' 18 ^WH Cases 556 (S.D. 111. 1968). 

ERlC . • ' • ■ 17G 
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The employer in^ Uodgson v,,. Robert Hall Clothes, Jnc , 473 F.2d 589 (3rd Cir. 1973), cert, den'd. 

^ ^ \ 

sub nom. Brennan v, Robert Hall Clothes, Inc^ , 4a4 U.S. 866, 94 S^Ct. 50 (1973), however, qualified for \ 

■* ' 

the exemption even thougl) salesmen m the men'.s department of its department stare were paid more than 
saleswomen in the women's .depa/-tment . "^^ ' The employer argued that the wage differential was based on 

« 

economic factors, namely, the higher profitability of the men's department allowed it to p^y the mei> ^ 

more, and the lower profitability of the women's department forced it to pay the women less. The government, 

on the other hand, argued that "any other factor" did^ not literally mean any other factor, but rather meant 

any other factor other than sex which was related to job performanoe or was typically used m setting wage 

scale's . Econpmic benefits to an employer, it argued, did nOt fall within this exceptijon. 

In rejecting \he government's narrow interpret&tron- of the statutory exception, the Court said (pg. 597): 

The overwhelming evidence wh-ith showed that the men's department was more profitable than » 

the women's was sufficient to justify the differences in base salary. These statistics proved 

t^fatTTobert Hall's wage differentials were jiot based on sex but instead fully supported, the , 

'reasoned business judgment that the sellers of women's clothing could not be paid as much as* ^ 

the sellers of men's clothing. * * * • • - 

* 

is'hile no business reason could justify a practice clearly prohibited by the act, thc^ 
legislative Tiistory set forth above indicates a Congre:s*ipna T intent to allow reasonable 
business judgments to stand. It would be too great a^n economic and accounting hardship to 
♦ impose upon Robert Hall the requirement that it correlate the wages of each individual with 
*his or her performance . ^' 

In Manhart-v. City of Los*Angeles, Department of Water aad Power , 387 F. Supp. 980. (CD. Cal. 1975), 
it was said by way of dictum 'that a differentiation based on actuarial tables whereby women had to make 
larger monthly retirement-benefit contributions than their male counterparts ceifld not qualify as a "factor 
other than sex." * \ - ' * ^ * 

Many of the '^factor other than sex" cases involve employer training programs, which if bona fide and 
applied regardless of sex, can m appropriate circumstances justify unequal pay. But where a maleNejnployee 
has remained in such a program overlong, the courts have unifblrmjy rejected ^t*he programs as violati^\re of 
the LPA. \Vliere, in most ^instances, male employees supposedly in a training program were unaware any^ , 
such management training program existed, no male employee followed^ specific rotation in a written manage- 
ment trailing program, and no wbraen, even thos.e with collpge backgrounds and extx)nsi.ve working experience, 
Kj^ ever qualified as a management trainee, the program would not be considered bona fide.^^ . " • 



16. Only men were permitted to work in the m€?n's department and» only women were permitted to 
work in the women's department, but this was not in issue in the case. lf\c tpial court had 

,^ found that the employer had a valid business reason for segregating ^ales personnel, i^e., 
"the frequent necessity for physical contact between the salesperson ahd the* customejr,^which 
llould embarrass both and would inhibit sales Unless they were of the same sex'." 

\t. An opposite result was reached in Hodgson v. City Stores, Inc. , 332 F. Supp. 94^ (M.I). Ala. 
1971), aff^d. 479 F. 2d' 235 (1^)73), where men in the men's department of a retail store 
received more than ^men in the women's and children's department. However, the employer did 
not allege-, as did the employer in Robert Hall, that it made a higher profit on men's clOthcs^ 
than It did on women's and children's Clothes, 

> • 

18. Hodgson v. fairmont Supply Co. , 454 F.2d 490 (4th Cir. 1972); Shultz v,. First Victoria National 
Bank , 420 F.2d 648 (5th Cir. 1969). • "7 ' ^ 
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19. Hodgson V. Sectil-ity National Bank Of Sioux City , 460 F,2d 57 (1972), 



A training program whith had never admitted women (pacause women .were bot considered suitable ior 

traveling was rejected in Hodgson v. Behrens Drug Co. , 475 F.2d 104l' (1975), cert, denjd. 414 U.S. 822, 94 

S.Ct. 121 (1973). In reply to the emplo>er's argument that i'ts training program was "bona fide" so "long ^ ^ 

as it was executed'in good faith without fraud, |he Court said (pg. 1047):^ 

Although the traditional, common law definition of "bona fide" may be as liberal as 
, Behrens' claims, * *" * the term as used in the regulation at issue here must be construed 

4n light of the statute wh^ch that regulation implements. The Equal Pay ^ct clearly 
mandates the demise of sex-based. wage differences except in special, narrow circumstance^.. 
A bona fide 'training program to constitute- a valid exception to the Equal Pay Act must ^ 
rfij>resent moye than an honest effort; such a program must ha\^ substance and significance 
* independent of the trainee's regular job ~. (Emphasis supplied. "J — 

f • ' , I 

In Shultz V. First Victoria Nat lonaftBank , 420 F.24 648 (5th Ci^r. 1969), the training progrjim could not 

qualify as "bona fide"^for purposes of the statutory exemption when the program was informal and unwritten; 

the rotation of a trainee through the various departments was unpredictable', sporadic, and cmplanned, with 

the time spent in each department being based not on any concept of training but on the banks* personaTntJeds; 

» — . 
there was^no definite understanding betweerh the banks and their male ertiployees concerning a trafning program, 

• woften were >cpccluded from the program but followed a department-rotation similar to that of the male trainees, 

• i ' ' ' ' . . 

and male em{iloyees were started at substantially higher salaries "than female employees perfoVming the^ 

same tasks even though it wa^ not known, at the time tf^ hiring, whiLh particular emplj^yees would be tT^ai^d'd?^ 

to be bank officers. After noting all these shortcomings, the'Court said (pg. 657):, 

» '/ \ ^ 

* f * ^ • 

Important as ar^ the exceptions, to sustain these so-called traini-ng programs as a 
justification for disparate pay would mean that ''the exception will swallow the rule." * * * 

• And, this Vrule"- -equal pay^ for equal work- -was not laid down s^mply^ out /of concern about the 
injusticfe of discrimination, important as that was. It was also laid do^^n out of concern s 
about the economic and social consequences of disparate wages paid to a/major portion gf- the 
nation's labor force. Such wages not only depressed the living standai/d of those who received * 

^ them, they a Iso^depressed wages for all workers** * *. . / 

CORN^ ^ ' ^ \. , - ' 

Ten year? after the effective date of the-fiPA, the^ Court'dee ided its'fitst FiPA case in Corning Glass 

Works V. Brennan , 417 U.S. 18a. 94 S . Ct 2223 (1974) ,*^ius resolving Lonfl icts -between the Second and Fhlrd 

Circuits, ' • 

The principle^ question posed was whether Corning violate^ ^he CPA b> jjaying a fugher base wage to imile 

liight-shift inspectors \han it'-paid to female inspectors performing the* same ^task's on the^day shift, where , 

the higher wage was paid in addition to a separate uight-shift differential p.jud to a^l employees fortnight 

work. ^Cornrng argued these was no vio,latipn because the night shift was a dissimilar "working condition.-" 

As hoted earlier in tKis appendix, ^the Court held t\\dt the time of day an employee woiked»was not a "working, 

condition" within the meaning- of the CPA. * *> 

aorning also "argued that even if a violation , had occurred, ijt had been Lorrected-in 1966 when night- 

shiftbobs had been opened to women, and even if this^had not corrected thb violation, if'had been cured in 

1969 when the day and night base wages had been equalized,, except for existing employees on xho night shift 

• • * * "* . 

who received a higher "red circle" ba^e wage.* In-.iiolding,that neither of these corrective actions was 

sufficient to cure the violation, the Court said (pgs. '2233-.35): 

But ^the issue before u^ ^s not^ Whether the company, in some abs'tract^sqnse, can be said 
to h^v^ trdated men the sam^e as cwomen after 1966. Rather, the question is whether the «x>mpany 
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) 

remedied the specific violation oT the Act whi(;h the Secretary groved. We agi*ee with t-he , 
Second Circuit,- as well with all other circuits thax hare liad occasion to consider -this 
issue, that the company could not cure it^^ vioUition except by equalizing the base wages of 
female Jay inspectors wit^ the Jiigher rates paid the night/nspectors . This result is implicit 
in the Act's language, its statement of 'purpose, "STUi/it^xfegi slat ive history. ' ' 




SUMmRY 



The company's final content ion--that' it cured* its violation of the Act * * * on January 20, 
1969-.-need not detain us long.^ IVhil^ the new agreeinent provided for equal base wages for 
night or d^ay inspectou^ hired aft'ei jftj^t date, it continued to provide unequal baSe wages for 
employees hired before that date, a'lAscrimination likely to continue for somcj time into the 
future * * ^We ther'efore conclude that on the facts of tins case, the companjSf^ continued 
discrimination in ba'se wages between night and day workers, though phrased iif ter% of a ' 
neutral factor othei- than' sex ^ nevertheless operated to perpetuate the eiffe(;ts"of the company's 
prior illegal practice o^ paying women less^than men for equal work. 

' ' ^ . ' & < . ■ 



■ i * - 

The Equal Pay. Act is intended a^s a broad charter 9f women's rights in the economic field, and it 

' - * • 

r^qiiires that women be paid the 3ome for equal work as men. Thus^ in Board of Regents of the University of 

Nebraska v. Dawes > F. £upp. , 9 CPD ^9965 (1975), i^ was said that ai state university .did not v^iolate. 

the LP\ when, in seeking to* Lumpl> with the EPA^' s requirements, it implemented a salary^equa 1 1 zat ion formula 

b> wjiich the planes of female faculty members and administrative employees *vcre adjusted to bring them ' ' 

more intfc lirrt with those, of male employees.; ThQ fact that a formula for adjusting salaries was not applied 

to male employees did not amount to a violation m the absence of any c\ iden^cmal es were actually being paid 

le.<*s than their femal,e counterparts. 

The plaintiff has the burden of* proving the employer pays different wages to employee^ of opf)Osite 

•sexes "for equal work on /obs the' perform,ance of -which requires lequal ^kill^ effort, and responsibility,', 

and winch are performed under similar worl^mg conditions" .in the samKosLabl ishment . The phrase "equal skill, 

effort, and responsibility" re^jones tiiree. separate te^ts. Once the pl^ayitiff has carried this burden, - ' * 

the burden shafts to the empfloycr to s|iow the differeAtial is justified by a^ seniority system, a merit system, 

a system which measures earrfings by, c^uantit;^ or quality of production, or any other factor other than sex.- 

"Lqual work" ijeans that the compared jobs must be "'substantially equal," but the degree of "equality'' 
necessary is difficult to define precisely and must be determined contcfxtual ly. Howtjver, it is the job » 
content and not the job ^itle which i .s controHing. And a jobber formed hy women on a day sfiift which ^s 
substantially equal to a job performed by men on a niglit.^shi ft luust have the same base pay. (though a "shift" 

i •• . •• • ^ ' . .i 

differential is allowablej. . - ^ 

yiqual si^ill" includes such factors as- experience , training, edux:ation, and ability, and mitst be measured 
in ternib of the performance requirements of tlie job. ^ut even if the J^ties in two compc/red jobs ar«^ cli f f erent , 
there can still be equal 'skill if th<r jobs are. fundamentally similar. lAen where special skills are required, 
a pay differential is'not justifiell if this^part of the job ro^ui'res a^i insignificant amount «Ojf,t ime . And > 
i1> ;i. differential is justified, it .sliould be applied onl> .to the i ndcnt i»f lable period during which the 
special skills are employed. * ? ' ^ ^. ' * ^ , 

"Lqual effort" ^mc hides mental as well as^'physlcal exertion, and to justify a differential ^it miTst be ♦ . 
stio^n that the more highl\^ paid job* (1) requirestex^ra c'ffort, [Z] cunsume.s a signif ic^ant^mOlmt of the^time > 
j^P^j^'of .?11 those whose paf di 4* feren trials are to be justified irr terms of'^^ ifi^tl (31 |s of economic value' * \ 



commensurate with the pay differential. / ' 

. "Equal responsibility" deals with the degree of accountability required in the performance of the 



job. Differences in the «de^ree of syper^ision^ maintained over ai/ employee, or differenced" irt. the degree of 

' ^ ' \ % * 

supervision he or she exercises, can sometimes ^justify such differentials. \ 

"Similar wdvkinc conditions" is a phr^^s^ given a liberal construction. WcHf*!^ performed, foy example, 
by male and female custodians in di f ferent»part5 of a school building doe^s not constitute dissimilar 
working Conditio?.^. ^The fact jobs are in diffcyrent^ parts* of a larg'e^ establishment does not ne<;essarily , 
mean they are perfSprijed under dissimilar working conditions. And work performed on a night shift does not, 
ijjheiT compared, >vith the same work on the day shift, constitute different "working conditions." 

The EPA does not define the ^meaning of the word "estabLi§liment , " buj" courts have .emprloyed the Awning 

given the same word in the FLSA by the Supreme Court: a distinct physical place of business rather than 

an entire business or enterprise. Thus, a uni^^ store in a chain operation wojy, constitute the. "establ ishment , 

On the other hand, different buildings m ql small coUege.artd in a city schoot^systeia* have been considered 

the j>ame "establ ishrtient" for purposes of comparin^the pay of male and femal.e custodial workers. 'Xiia-a^^ ^ 

$arge university rec^tly ml^de pay cojnparison^ betw&^.i^ faculty members and administrati've personnel on 

different .campuses f(»# |Hirposes of EPA compliance witK^^it havJLng to meet the contention that the campuso-"^*- • 
• * * ^ * \\ , • , » « ^^^^^ 

wer6 sepaTrate establishments. (TKis is not to say, however, that *di f ferent campuses do represent the s»uiie 

establishment,) ' v ' ^ " ^^^"'-^ 

An employer's af f ir.mativie^^f en-scs "in -supi>ort/of anNo^ljerw i^e prohibited wage differential can be basiS'*', 

on a seniority sy«tOm, a merit ^y^tem, a system wliTtclujpeasuros earnings by quantity quality o f ' pradiict1(ort,* * 

or any other factor othpr than s^x. * ^ ' "'-^^Ji 

De facto as opposed to formal j.zed senl^ority systems can'^sc^jiii^^s qtuli*^y; a^'can merit systcm&^with \ 

Specific^ criterici and a formalized procedure. But those hav'mg only ^eno1*»t)::'giiidctiiie& cannot ^^Merit sy^ems 

unknown to tfie very employees involved are suspeCt'. . ^ ^ 



Where there Ts a iona fj.de seniority *or ^merit s^ystem an<5 the starting wage^J.c neverthel ess \i^ir^iUatory , 




the senioritj^ or Rent s>stem j.s not* invalidated, ,but the' starting wage for affected«e%U)yees has to be 



retroactively adjusted. ' » ^ , ' 



The fourth justif itat I'On fdr a wage differential --any other factor other "than sex--has^ because o/^ts 
-Cjitch-all charjicter, 'produced the most litigation. \ ' . . 

^r apprbprit^^circ^mstances, ^rior 'work experieiice'and .superior formal edu(;ation can be a "factor 
other ^han sc^l^^^t^ the'^emp-l^^yer has to show^.that, the prior experience or the superior, formal education ' 
IS relevant to the' job 'ih^^juesrion. - ' \\. - / ' ' , 

Higher employmoj^t costs for women as a group, howevqr, are pQt a ,fB^cto.i« other thai]^<i^.r Nor is the 
fact wometj^^h^j a weaker bargaining position in the markefe^plaoe . " / * 



has been ludicia.l rejection of #a narrow const rtfeti on urjiedybv 



On. the other hand, there has been judicia-l rejection of, a narrow const^tl^ion urged/by the government, 
namely that a "factor othtjr than sex" must always be a factpr 'dire^tl^ ralatedto job perforoiance or ^» ' V 

.■ ; ■ • • . ■. - y y 

typically used in s<)tting wa^ rates. ' . ' ' y ' «•% ^' V / 

Lmpjoyer training programs are frec^uently invpjUg^^ "other than sfcx" litigation and caiv,*' if /^h empire ^ ^ 
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/■ 



substantially formalized and open to both sexes, justify<d wage differential. But such/ t>rograms cannot fee , 
sustai'ned simply because they were cooceived and executjfed in good faith if they ai;e otherwise discrimmatpry, 



even without design. 



* / 
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APPENDIX R 



REeONCILIATION OF TITLE VII AND THE EQUAL PAY ACT 



The essential difference, of course, between Title VII and the Equal Pay Act is that Title VII 

covers all conditions of employment, while the EPA affects only compensation. Section 703(h) of 

Title VII^ specifically take^ cognj zance of the EPA as follows: 

It shall not be an unlawful- employmenl practice under ythis subchapter for any 
employer to differentiate upon the basis of sex in determining the amount of 
the wages oij compensation paid or to be paid to employees of such employer if 
such differentiation is authorized by the provisions of section 206(d) of Title 29. 



V- 



In Shultz V. Wheaton Glass Co. , 421 F.2d 259 (3rd Cir. 1970), cert, den'd. 398 U.S. 905, 90 S.Ct. 
1696 (1970), it was said (pg. 266): ' * ' ^ 

; . . V , 

Although the Civil Rights Act i,s much broader than the Equal Pay Act, its provisions • 
regarding, discrimination based on sex are in pari materia with the Equal Pay Act^ * 
This is recognized in the provision of Section 703(h) * * * that an employer *s 
differentiation upon the basis of gex in determining wages or compensation shall not 
be an unjawful employment practice * * * if the differentiation is authorized by 

he Equal Pa)' Act. Since both Statutes serve the same fundamental purpose against 
discrimination based on sex, the Eq\ia*l Pay Act may. not be construed ^n a manner which 
by virtue of Section 703(h) vould undermine the Civil Rights Act. * 

To like effect is Ammons v. 2ia Co.* 448 F.2d 117 (10th Cir/ 1971),' where the Court, after citing , 

Wheaton with approval, said that , if a prima facie case of discrimination is established under Title VII, 



the burfien of proo^^ falls' on the employer. to proVe that tiie differentiation was author 



ized by Sectix>n 
in 9Q ir c: r 



703(h), that is, that it was authorized, for "fejcample, by one of the exceptions set , out in 29 U.S.C.A/' 
Section 206dCd5 such as a factor other than sex.* ♦ 

AgaJLn, ^n Hodgson v. BroQkhaV^'GenerarH&spital , 436 F.2d 719 ^5th Cir. 1970) , *a ca5e involving an 
e^ual pay question as to male hospital orderlies and /emale aides, it was said with respect to 42 U^SX.A. 
Section 200fi^>2 (a) (2) ,^ which declares it to be an unlawful employment practic^^ to segregate or classify 
employees in any way that would deprive an individual of 'employment opportunities because of such 
individual's sex, that the Title VII provision and the EPA were interrelated, and lhat the two provisions 
must in some way be "harmonized." It was also noted thap there was dictum in Wheaton to the effect that 
,eq\ial pay should be required for a. "male" job and a "femUe" job which are in fact unequal if the 
' reservation of the higher-paid * job to males would be impirmis^ible under Title VII. On the other hand, m 
Hodgson v> Golden Isles Convalescent Home, Inc. , '468 F.2c 1256* (5th Cir. 1972), an EPA action, the Court 

.found^ that the jobs'* of .a male orderly and a female aide, were not substantV^il ly equal, but it declined to \ 

r • ^ ' * ^ . ;> * .1 

pecide whether the job of orderly .should be open to female^, or whetTier the job of nurse's ai<lC should bci 

/ ' • ^ ^ ' ' • " \ ' ' t 

, opened' to males. Those questions, it said, had td 'bfli^esolved irt Title VII actions, 'and eoj^t^ mu^^ be 
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1. 42 U.S.C.A, Section 2000e-2(h). See Appendix B. 

* ' 1 ♦ . • • - - I 

2,. See Appendix B. • ^ 



* ** * 



176 * 

cautious not to apply imprbperly one congressional act to achieve a purpose ¥br which another act 
was intended. 

In Hays v. Pot latch Forests, I nc . , 465 r.2d 1081 fSth Cir. 1972), where an employer sought to in- 
validate, on the ground it discriminated against men in violation of Title V^II, an Arkansas statute 
requiring the payment- of a daily overtime premium to^ women but not to men, the Court instead chose 
to extend the overtime premium requirement to men, and in doing so, relied on a provision of the 
EPA requiring inequalities in pay to be corrected by raising the lower rate, not by lowering the 
higher. rate. » * 

And in Piva v. Xerox Corporation , 576 F. Supp. 242 (N.D. Cal. 1974), it was said (pg. 24'6) : 

Title VII * * * overlaps, to some extent, the Equal Pay Act, the National Labor 
Relations Act, and the Railway Labor Act. In the early years of 'fritle VI I 's existence. 
It was argued by those who sought to ciriumscribe the effect of the^new Jaw, that resort 
to federal courts under Title VII should be precluded, by appropriate deference to other 
institutions already dealing with* employment discrimination.* * *. * * * These arguments-,- - 
ho.wever,* have been consistently rejected; and the clear principle has emerged that litl-e VII 
rights a*re independent of rights created by ^ther statu.ees * * , and that where remedies ♦ 
overlap, a plaintiff may select the avenue of relief that seems to him most appropriate. 
* * * Thus, in the instant case, where plaintiff's claim i? cognizable under both the 
* equal pay laws and Title VII, she may pursLie her claim undeV the latter statute as part of 

a compre/iens ive action, if she so chooses, provided only that she fulfi-11 the two 
^ jurisdictional prerequisites to the bringing. of a Title VII suit, i.e., timely filing of 

a charge wtth tha Commissien and filing of suit within 90 days of no;tice from the Commission > 
* of the right to proceed. ' * / ' , 

In a recent case , invo Iving both Title VII and the LPA, Qrr v. F^rank R. MacNeill $ Son, Inc. , 511 F.2d 

166 loth Cxr, 1975), the female plaintiff had-been^he head of the accounting department in an insurance 

agency employing forty "p(?pple. The other dep^irtments, fire insurance, casualty insurance, and claims^ * 

4 , ' ' * 

were headed b> mon, who had been paid more. In addition, the male successor" to the plaintiff as head of 
the accounting department, though having less experience, received' atmost the same salary. 

The lower court had found that the success of the insurance age'ncy depended on the efficient function- 



ing of'^Rll its departments, ^ and that the. work performed by each department 4>ead was subs t ant la^l ly equal. 
The _appellate court agreed that all departments had to^ function efficiently but took issue- w^tTi the concept 
ali dpjdxXment^ heads.jvere therefore pei forming jsjibstji-nt-taliyi equal uork. . In a simij.ar vein, i,t took issue ( 
with tl>«'-p£eptt^j^iSJi-''^ere jiaAr?3ix discrimination if the .male .succeeding the plaintiff as head of 
accounting received almo$t_ihe ^ame salary, absent evidence the worl of , the successor was inferior*. 

_ To establish a case under Title VII, the Fifth Circuit said (and it/ was obviously drawing on the 
'language of the EPA), it must _be proved that a wage differential was. based upon sex"^ and that there was the 
l^erforindnce, of equal work for uneqaal compensation'. . . ' • * 



" ^ • This quali.FteatiQn, however^ is not necessarily an EPA requirement. Most l^PA cases 

" suggest thh't>prbc)J"of a wage differential between mcif and women estal)li^sh<5s^.the . 

^ differential Is^ba^d* on* sex. . ' ■ , 
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APPENDIX S 

^ EXCERPTS FRaM TITLE \X, EDUCATION AMENDMENTS OF 1972 , 
AS AiMENDED BY P . L. 93.568, Dec. 31, 1974 



title IX of the Educational Amendments of 1972, as amended by P. L, 93-563, Dec. 31, 1974 (20 U.S.C.A. 
Section 1<681, et seq, ) , provides in part as follows:^ 



§ 1681 



(a) No person in the United States shall, on the basis of sex, be*exclucJed from participa-' 
tion in, be denied thq benefits of, or be subjected to discrimination "under any educa- 
tion program or activity receiving Federal financial assistance, except that: 

(1) in-regard to admissions to educational institutions this section shall apply only 
to institutions of vocational education, professional education, and graduate higher 

f education, and to public institutions of undergraduate higher education; 

• • / ' 

(2) in regard to admissions to educational institutions, this section shall not apply 

(A) for one year from June 23, 1972, nor for six years after June 23, 1972, in the* 
* case of an educational 'institution which has begun the process of changing from 
being an institution which admits only students of one sex to being an institution 
which admits students of both se^es, but only if it is carrying out a plan for such 
a change which is approved by the Commissioner of Education or (B) for seven years 
" from 'the date an educational institjution begins the process of changing from^being 
an institution which admits only students of only one sex to being an institution 
which admits student $ of both sexes, but only if it is carrying out a plan for such 
a change ^rtich is approved by the Commissioner of Education, whichever is the later/ 

(3) this section' shall not apply to an educational institution which' is controlled by a 
religious , organization^ if the application of this subsection would not be consistent 
with thefr religious tenets of such organization; 

(4) ^this section shall not apply to an educational institution whose pr^imary purpose is- 
, ; the training of individuals for the militcfty services of the United States, or^the 

merchants marine; * ' * ^ ^ 

(5) in regard to admissions this section shall not apply to .any public, institution of^^ 
undergraduate higher education which* is an institution that traditionally and cbn^*^ 

. tinually from its establishment has had a policy of admitt^i^ig only students of 
one sex; and ' ' * / ? • t. 

. (6)^ This section shall not apply '^to member&hip practices- - - * 

* fA) .ofoa social fraternity or social sorority which is exempt from taxation '4mder 
section 5Ql:(a] of Title 26, the^gictive membership of which consists primarily 
of student^ in attC j pdance at an institution'of higher education, or 

fB) of the Young Men's Christian Association, Young Womenjs Christian Association, 

GiYl Scouts, Boy S<$outs, jCamp Vite Girls, and voluntary youth service organiza- ^ 
tions wliich are so exempt, the memberr§hip of which has traditionally been^ limited 
to persons of one sex and principally to persons of less than* nineteen years of age. 

* ■; y 1"^^ **r w ■ ' - ; 

• ' ' ^ ' 

(bj Nothing contained iij subsection (a) of this ^egtion shall^be interpreted to require 
any educational institution to grant preferential or disparate treatment to the 
members' of one sex on account of an imbalance which may exist withr respect to 
the total number or percentage of persons of that sex participating in or receiv- 
ing the benefits .of* any federally sup^ported program or activity, in comparison ^ ^ , 
with the total nurabdr* or percentage of persons of that sex in any community, 
Strfte,. section, or other ayea: Provided , ^that this, subsection shall not be 
construed fa prevent the consideration in any heari;rg"^ proceeding under this 
chapter of statistical evidence tendirfg to Show that such an imbalancie exists 
with respect to tHe participation in, or receipt of the pehefits of, any such 
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.program or activity by the members of^one sex. ' . 

(c) For purposes of this chapter an edficational institution means any public or private 
preschool, elementary,- or secondary school, or any institution of vocational, 
professional, or higher education, except that in the case of an educational «• 
institution composed of more than one school, college, or department whj.ch are 
administratively separate units, such te-rm means each such school , 'college , or 
department, ' (Title IX, § 901) 



§ 1682 



Each Federal department and agency which is empowered to extend Federal financial 
assistance to any education prograjn or activity, by way of grant, loan, or contract 
other than a contract of insurance or guaranty, is authorized and directed to effectuate 
the provisions of sectiQn 1681 of this title vith respect to such program or activity 
by issuing rule^, regulations, or orders of general applicability which shall be 
consistent with achievement of the objectives of the statute authorizing the financial 
assistance ivt connection ^ ith whicl\ the action is taken. 'V* * * Compliance with^^any 
requirement adopted pursuant to this section may be effected (1) bv the termination 
of or refusal to grant or tu continue assistance under such prograr or activity to 
anf recipient as to whom the^^has been an express finding on^he record, after^ 
opportunity for hearing, of a 'j^ifure to comply with such requirement, but sue 
termination or refusal shall be limited to the pa»rticular political entity, or part 
thereof, or other -recipient ^s to whom such a finding has been made, and shall be 
limited in its effect to the particular program, or part thereof, in which such 
none omp 1 iance* has been so found," or- (2) by any other means authorized by law 
.* * (Title IX, § 902) , ' o 



§ 1685 



Nothing in this chapter shaU add to or detract fro'm any exis'ting authority with respect 
^to any program or activity fUridcj which Federal financial^. assistance is extended by way of a 
contract of insurance or guarant.^".' (Title IX, ,§ 905*) > ./ ^ 



§ 1686 . ' " ^ 

. , • . A ' - V - . 

Notwithstanding* anything to the contxary conrtaincd in this,, chafpter, nothing contained 

herein shall be construed to prohibit any educational institution receiving funds under 

this Act, from maintaining separatfJliving 'facilities for th^ dif'ferent sexes. (Tutle IX, 
§ 907) ' ' M ' 
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APPENDIX T « 
TITLH IX OF THK EDUCATION AMENDMENTS OF 1972 



i 



Title IX provides in substance that no person shall, on the basis of sex, be %iibjected to discrimination 

r i - ' ^ 

under any educartiDn*'J)rogram rdceiving federal financial assistance. With respect to admissions', however. 
Title IX applies only to institutions of vocational education, professional education, graduate higher ♦ 
education, and to public institutions of undergraduate Higher education. (One-sex institutions changing to 
• two-sex institutions have grace periods not material here, and traditionally one-seX public undergraduate* . 

institutions/do not have to change present, admission policies.) Title IX also exempts from its operation certain 



religious, military, 
/'Regrettably, it 



reported^ cases dealing with this, important legislative addition Xp the rights of women m education, Thi 



absence o/ cases is 
initiation of a,,case 



and merchant marine educational institutions^^^,^ 

has to be said that as of the time this study was m preparation", there Were no officially 



due i;i -part to a delay in issuance of guidelines, in part to the normal delay between the 



and a dec^ion on the merits, and in part, probably, to uncertaiaty as to wh^fer aggrieved' 

\ 

individual^ have i. right to sue under .Title IX. ' 



However, since 
(42 U.S.C,.A. Sectior 



sought m junctive .o:€ 



Title IX is generally considered to be modeled on Title VI of .the Civil Rights Act of 196r4 



ibood 



et seq.), it is appropriate to look to Title VI 'for guidance on t*he question of a 



private righx to sm . In Bossier Parish School Board v 



. limon. 



370 F.2d 847 (5th Cir. 1967)^ wh<?re black children 



lief against a schoot^ipard , it was said (pg.'*852): 



Section 601 slrattvs a reasonable condition that the -United States may at^tach to any 
grant o'f fiT)anCi«»l assistjwice and may enforce by refusal or withdrawal^^ef^ federal 

assistance. But it also states the law as laid down in hundreds of deci'sioirSj 

independent of the statute. In this s^ense ,/the section is a prohibiti^on^ not an ad- 
monition. • hi the absence of a procedure th(rough which the individuals protected by 
SQctioVi 601 's -prohibition may assert their^ights under it, vioiratioiisr of the law, 
v^ are cognirablj^ by the courts , * * The lilegro school children, as bcheficiarxes of 
the Actj have 5:tanding to assert their 601 rights. (l:mphasi.s supplied.) 




^ Furthermore^, in Lauj^. Michol-s- , 414 U.S. 563, 94 S.Ct. 786 (1974) , Chinese students irrought a Title JI 
to -obta4rf> co«rs^s.iii the CngUsh language, and even though neither the^ question, of. "right to sue" noi 
jistion of_admlnistratiVc, remedies*" Wds in Issue, the Co\irt t^ccepled the case and gTanted reRef. 

In addition 



to the December 3i , 1974 amendment of Tiffe IX Vdted in Ihe^fxri^viotis appentlix, t^ongresg has 
.;r... -^"--'enacted other legislation indirectly affecting'Title IX, as-jfoH<^s-; . * ^ . ^-.-^ ■ ' 

1. In Section ^44 of Tit le V*n the Educatl^ -Ameri^^ it directed the ^c- . 
^ ' retary of Health, l^ducation and "fife If are to .publish proposed regulations implejupnting^ 

title IX not later than "thirty 'days after the date of enactment of the Education Amend- w . 
ments (Aug. 21, 19/4), which regulation^were .to- include , with respect to intercjoUegiate 
athletic activities, "reasonable provisions considering tffe nature ^£ particular sports^-!-*- , 

2. In Section 509(a) (2)^f mi,e_V of the^EdUcatTon ^Amen'aments''of 19y4, Congress rpandated 
- . ' that* the HEW gOlde lines fbr^i'lle JX*"be tfansmitf ^d^o*Co;igress concurrently with their 

, publicatior^ itr'the Federal Regist<^T, and dii-ected that strch -guidelines would become* 

effective nc^'less. than fony-five, days afti?r-sucji transmission unless 'Congress , by con-' - 
^ cu/rent resolu$:ic>n, disapproved a particular guid'4'liTie or guidelines, in which case, . ' ^ * ' 
.* ' . ' it or tljey, as the case.-fliight be,- would not become effective.' ' * \ 

^ ^ * 3, xnj^te 1974, th6re^was movement in Congress to passman amendment prohibiting HEW 
. feqtiiring,s<;bool systems to prepaxe or maintain f^cor<ls or statistics pertaining 
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to the-serT)f teachers or student s^' ^/^s^a^sed, howeyei;„~ip the Supplemental Appropriation j 
; *Agt,''1975» (P.L. 93-554), the amdndmeot as amended^ reads:- " Provided further . That npne 
or these funds shall- Be used to compel an)j ^jcjij^l system as.,a condition ^for receiving'* 
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* grants and other benefits from the appropriations above, to classify teachers or students 
by * * * sex * * *; or to- assign teachprs or students to s<ihools, , classes, or courses for 
reasons of * * * %ex * * *, except as may be'requi'fed to enforce nondiscrimination pro- 
visions of Federal law." , » . 

As an incidental matter, supplementing the uangre^sijona I action noted-above with respect to intercollegiate 

J ■ ' 

athletic activities, it was said by way of dn^tum in Brenden v. Independent School District , 477 F.2d 1292 (8th 

JCir. 1973), that discrimination in high-school interscholastic athletics corfstitutdd 'Miscrimmation in educa- 

\ 

tion" within the meaning of Title IX, ' 

In November, 1974, the Women's Kquity Action L'eague, the National Organization for Women, and other women's 
♦ . » »^ • 

' .groups brought suit in the District of Coliunbia against HEW and the Department of Labor under Title IX and other 

fi ' ■ ' ^ • ■ , 

laws, alleging an overall pattern 61P nonenforcement , as against educational institutions, of federal prohibitions 
on sex discrimination". Similar thc^ugh not as sweeping suits have been instituted elsewhere. 

TITLH VI ADDENDUM ' i - ' 

1 Section 601 of .Title VI of the Civii Rights A^t of 1974 (42 U.S.C.A. Section 2000d) provides-^ 

^ No person in the United States shall, on tfie ground of race, color, or national origin, 

""^ be excluded, from participation in, be denied the benefits of, or be subjected to dis- 
crimination under any program or* activity receiving Federal financial assistance. 

Many of the cases that have arisen under Title VI involve complicated racial segregation problems in no way 

» . 

r<51ated to the problems likely to arise'under Titles IX, but in view of the fact Title IX is generality modeled on 
Title VJ, and that there are presently no officially reported Title IX- decisions, the following Title VI cases 
are noted^br ief ly in- view^f their possible applicability to Title* IX situ»itions. ^ 

The ultimate responsibility for determining the^ constitutionality of school desegregation plans rests with* 
the Court, but the guidelines of MHW are entitled to considerable weights Kemp'^v. Beasley , 352 F^.2d^l4 (8th Cir^. 
1965). ' 5 , • 

Ihough the p^rovisions of Iitle VI are couched in declaratory terms and_ providp no explicit method of 
enforcement, the federal courts are not *powerless to act-j Ranjel v. City of Lansing , 293 B. Supp. 301 (W.D. 
Mi-c'h.. 1969), rev'd. on other gro^ds 417 F.2d 321 (6th Cir. 1969), cert, den'd. 597 U.S. 980, 90 S.Ct. 1105 
(1970), rehearing den' d.' 397 U.S. 1059, 90 S.Ct. 1352. * } * ' . 

Ijl Board of^Pu6iic Instruction pf Taylor County, Flprida v. Finch , 414 F.2d 1068 (5th Cir. ^ 1969), considera- 
tj.on was given to a provision of Title Vl'^authorizing termination of federal fund'tng for failure to comply with 
beetiOn 601 4>ut' 1 imi ting such* termination to t^ie "particular program, or part thereof* in which such noncompliance 
w^ds found r^-^Xt Issue was an HlW termination (after a finding that the Vhool boa/'d's progress toward student and 

teacher desegregation was inadequate, and that the board was^tr> ing'.to jTerpetuate a dual schpol system) of all W 

1^^'^ ^ ' ' ' ' ■ « • • 

"funding under three separa^te statutory grants for, rebpectively,, -'tlie education of children of low-income families,* 

, - - ^: -* - * 
' the e ducats-ion 'of adults, and supplementary -education centers, / 



^ . ;W l; 'Soc£iQn-602^pf'-;titld^Vr t4i2.U;SXvA- Section 2(|0Dd-l). Section 902 of Title IX 
4^ " • -^1 ^contaa.ni75i|fti-lar language, "^ce Appendix^. ^ ' ^ * 
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HEW defended the blanket termination on the ground that the word "program" in this provi-s^ibn maaiit the 
school program as a whole. The Court, however, interpreted the wuDrd "program" in the particular provision* to 
refer to the statutory grants and concluded that blanket termination was improper, sinc-e individual statutory 
gjjant programs mi|ht well be insulated from otherwise unlawful activities. Findings of noncompliance, in'^short," 
must bo. made for each such program; each was entitled to its day iVi court. ' / _ "* 

It IS to be noted, too, that in HEW^s first proposed guidelines for Title IX, ^ Finch is quoted (pg?. 1078-9) 
for the proposition that federal funds may be terminated upon a finding they "are administered m a discrimina- 
tory njpnner, or if the>^ 'support a program which is infected by a discriminatory environment * * 

And since Finch did not interpret the meaning of the word "program" as used in Section 601, it is , arguable, 
that the prohibition on discrimination "under any program or activity receiving Federal f inancial?assistance" in 

. ; . 

Section 601 [and b> analogy, in Section 901 of, Title IX)-^ has a broader remedial *sweep tKan the carefully restric- 
tive language of -the Title VI provision ^thcfrizing a termination of funding. Under this reaboning. Section 601 
(and Section 901 of Title IX) would prohibit discrimination in the overall educational program offered by a* y * 
beneficiary of federal funds even though the federal funds could ^ot be directly traced to a particular allegedly 

* ' . - . ! 

discrimingitory part of the overall program.^ ^ > -/ ' 

On the other hand, in McL:ex)tl v. CoUe'ge of Artesia , 5l2 F . "Supp '4§8n nTnT.'Td^ , black students claimrng 

discrimination in their disciplinary suspension were denied an inj.uncJtion i nder Title y«I when there wi^s no show- 

ing" of a relatianship between the alleged dis^rim<knatory practices and thelcollege's use of, approxynate ly^ S^^flToO^ 

of federal funds to support a work-study program. i 

In Adams v. RTcharUs on, 480 F.:d 1159 (D.C. Ci^. 1975), where iti was ^aid that HtW cpuld not contfinue to 

1 • I , 

channel federal funds to segregated sghool systems deTaulting on the3|: obligations under Title VI, the Court 
indicated that the juUj.cuiry would recognize certain practical di f ficSiltie^ HLW might face as it movod to ^ 

implement the prohibitions of Title VI (pg. 1164): ^ | * * * 

i 4 ' * '/ ' 

CW)e are also mindfuK that desegregat loh probleirts in coljleges Sand univer^it-ies sdiffer 

^ widely from' those in elementary and se^condary schools, ajtd ihsec HEW admittedly lacks 

. . e.xperience in dealing with tJiem. It has not yet formulated gifidelines for desegregating' 

, state-Wide systems of higher learning * * *. As regrettlible ijs these reyelat-i/)ns are, f 

the stark truth of the matter is that HEW must carefullyj asse^ the significance of a * 

variety of new factors as it moves into an unaccustomed nrea.jNone of these factors 

justifi^<*s a fai^lure to comply* with a Congressional ma^da^ie; tlfey may, however, warr<int ^ • 

a more do I iberate .oppo^rtunity to identify and accommodate theiS. . ^ 

b . In Goodwin y. Wpian .. 350 F. Supp. 10^8 •(S.o'!^ N'.Y. 1971),, aff'd. 406 ul^. 964, ^2 S.Ct. 2420 (1972),, it 

was said Vhaf essentiaUy the same showing was required to e\stablish viomtiOn of Title V I >proh Uniting dis^ 



2. 59 Fed. Reg. 22,228 (1974). ^ , . ' . - , . 

^, 5. Section, 901 of Title IX uses the words, "education program or; act ivity . " See Appendix S. 

\ • . , * i ' * . 

'I. In Lau v. N'lchols , 4 14 'U.S. 565, 94 S.Ct. 786 - (1974 ).,su£ra_, the Court did not consider 

,\ 'the meaning 6f the words "program or activity'^ ajs us^duFSect ion 601, i5ut nevertheless '1 ' 

. % found that the Chinese-speakin,g stuclentjB were denieU a meaningful 'opportunity to particf- /, j 

: ' * "----41iite_in the school jdistrict ♦^s. "educational program!" Relief was granted,, however, sub- .': / 

staiulati^-on^the ground that the^district , as a condition^ for reociving federal financial 
assistance., had7^gfS<ni~^to--uilnde^ JitlQ VI and t^ie WBt guidtflines, Tliose guidelines /r.' 
% required a school district totoRe^^rrff i^unat iye .^ction where minori'ty children were if * 

Uandipapped by a,n inabilitj^ to unilcrrstand English.* See also Bossier Parish School Board • 
O ' v\ lemon , 57a-I'.2(j 847 (5th Cir. 1972), supra . . " 
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' crimination under federall); assisted^ programs on the , ground of race, color, or^jiational origin as was required 
to make Qut a racial discrimination violation of the equal protection clause.^ y 

In Anderson v. San -Franciscp Unified School District, , 357 F. Supp. 248 (N.D. Cal. 1972), 4 school distjrict 
was ptijomed from putting into operation a plan which«.would have granted virtually all administrative assignments, 
appointments, and promotions tcj minority personnel where the plan had not been* shown to have been undertaken to 

correct past discrimination and where the effect of the plan would have been to give white, nonmmority employees 

• , , ' ♦ *' . ' * 

little opportunity for administrative positions ox promotions. , • . ^ 



5. ^ Goodwin involved an attack on a state liJW^^r^ulat ing welfare. 



* * « * 
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APPBNDIX U 

* ' comprehensive health NIANPOWBR TRAI?jING.ACT OF 1971 
' ' AND NURSE TRAINING ACT OF 1971 

Each of these acts ,_ among otiier things, amend Titjle VII and Title' VIII, respectively, of the PubUc HealtfT 

Service Act of 1944, as amended, to prohibit sex discrimination as indicated below": 

42 U.S.C.A. § 295h-9 * , . ^ " 

The Secretary^ may not make a^^»g|[ant , loan guarantee, or interest subsidy payment 
under this subchapter to, or foi* .the benefit of, any school of medicine, osteopathy, 
dentistry, vetelrin^ry medicine, optometry, pharmacy, podiatry, or PMU^ health or 
any training center for allied health personnel unless the appl icatiWror the grant, 
loan guarantee^^ or interest subsidy payment contains assurances satisfactory to the 
Secretary t"hat\the school 'or training tenter will not discriminate on the basis of 
, i sex in the admission of individuals to its training i)rograms. The Secretary may not 

enter into a contract under this subchapter with any such school or training center 
unless the school or training center furnishes assurances satisfactory to the Secretary 
that it will not discriminate cyi the basis of sex in the admission of individuals to 
its training programs, In the case of'a school of medicine which-- 9 

f 

(1) on the date of the enactment of this sentence is in tHe process of changing 
, its status as aiv institution'which , admits only female students to that o^ an 

institution which admits students without regard to ^^^^ ^ 



(2) ^^^^ carrying out such change in accordance with a plan approved by the Secretary, 

the provision of the preceding senf*ences of this section shall apply only with respect to a 
grant, contract, loan 'guarantee , or inteivest subsidy to, or for the benefit of such a school 
for a fiscal year beginning after June'SO, 1979 ( Title VII, § 799A) 



42 U.S.C.A. § 298b-2 



The Secretary may not make a grant, loan guarantee, or interest subsidy payment 
under this subchapter to, or for the benefit of,*any school of nursing unless the 
applicatior\ i'or the grant, loan guarantee, or interest subsidy paxment contains as-^ 
surances satisfactory tp the Secretary that the school will not discriminate on the 
basis of sex m the admission of individuals to its training pro^grams . The Secretary 
1 may not enter into a contract under this subchapter with any school unless the school ^1 
furnishes assurances satisfactory to the Secretary that it will not discriminate on the 
basis of sex in the admission of individuals to its training programs. ( Title VllJ/ 

845 ) > 

There- appear to be no officially reported cases involving these two sections., and since, they speak for them- 
selves, this appendix is limited to noting that they, too, are involved in the suit mentioned in Appendices P and 

T, brought in November, 1974 by ^drious women's groups against the Department of He^ilth, Education and Welfare 

*' ^ , y' 

and the Department of Labor for failing to enforce federal prohibitions agi^inst sex discrimination in educ]ftional^ 

institutions-. w ' * * ^ . 



1. The Secretary of the Department of Health, Education and Welfare. ^ 

* « • 



0 



\ 
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ENDIX V 



OTHER FEDERAL LAWS OF CONCERN TO WOMEN' IN fi&yCATION 



The following federal laws, too recently enacted to have aji/ judicial history, and t«herefore outside the 

s 

scope of this study, ca-n-and will affect the rights of women in education: ^ 

Women»s Educational Equity Act of 1974 (20JU.S.C.A. Section 1866) 

Equal Credit Opportunity Act' (15 U.S.C.A. Sections 1691 et seq.) 

Family Educational Rights and Privacy Act of 1974 (20 U.S.C.A. Section 1232g) 

Employee Retirement Income Security Act of i974 (variously codified in 29 U.S.C.A. Section 1001 
et seq., the Internal Revenue Code, and elsewhere) ' . ' 

Equal Educational Opportunities Ac^ of 1974 .(variously codiFied in 20 U.S.C.A.) 



Also outside the scope of ^his study are: ^ , * ^ 

.National Labor Re,lafions Act (29 U.S.C.A, Section 151 et seej. ) 

\ 



Uabor-Management Reporting and Disclostire Act of 1959 (variously codifiefl in 29 U.S.C.A) 

Fair Labor Standards Act (29 -U.S.C.A'. Section 201 et* seq.), except as to the Equal P^y* 
Act af 1^63. v t'^ 

"*\»Age. Discrimination (m Employment A-^t 6f 1967^ (29 U.S .C JV^- Section 621 et seq.) 

Em^^enty Insured^ Student toan Act of 1969* (29 U .S.C. A. ^Section 1078a- and elsewhere) 



/Studen^^Lo'an Marketing Association (20 U.'S.cA. Section 13687-2, part of the Eji 
Amendmerits:^Of 1972) ' ' . A'' 
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Also outs.ide; 'the'^cope of'this study arp the many federal programs^r enavtments in which sex discrimination 
is prohibited by^statute. In appropriate circuiiistances,j'these programs or enactments, jM^ause of their prohibi- 



tion on sex discrimination, can enhance* pSie rights of women in education. Solely for pu^oses of illustration, 



m 

)urpo; 



a few of these laws *y:e listed below: ( 



Fed^al program or statute 

Urban Mass Transportation Act of 1964 
(49 U.S.C.A. Section 1601 et seq'.), sex 
discrimination prohibited in Section 1608 



'.Opinjbus Crime Gonti-ol Act of 1970, as ^ , 
amended b>t the Crime Control 'Act of* 19^73 
(variously codified in 42 U.S.C.A*."* and . 
..elsewliteTfr) , sex discrimination prohibitecl 
in S^ctio/i 3766 . ' ^' 

Federal Water P(M:tption Control Act" • >\,c 
Amendments of , 1972 (variously bodT^ied y 
'in 32 U.S.C.A> and elsewhere), proHibition 
on sex discrimination in note td SeCtipn 
1251 in form of »r<^fereno'e to Section 13, 
Pub. L 92-500 > 



•Sfepiple situatiorP in which program or statute 
i' toll Id apply to wopen in education ^ 

' Section 1607b authorizes fellowships *in urban trans- 
portation in public or private institutions of higher 
education. Section 1607 authorises grants to mstitu* 

' tions of higher education to carry, out urhan traiiSpor- 
tation research. 

Section 3746 authorizes contract^ with^ educatuanal 
institutions for law-enforcement training, assistance. ' 
to teachers, and grants for research in ^law enforcement. 



Scholarships authorized in Section 1261, 



Comprehensive Lmployment ari^yf raining 
Act of 1973 (vax^iously codified in 29 
U.S»C.A. and elsewhere), prohibition 
on sex discrimination kin Section 991 . 



Domestic Volunteer Service Act of. 1973 * 
(variously codified in 42 U.S.^/A. dnd 
elsewhere I. sex discrimination prohibited 
*in Sectioiv^OS? 



Section 881 autlronzes :grants ^ private noni>fofit 
organizations fer purposes of .improving the metho^s**^ 
of meeting manpower and training programs. Section ' 
-^855 authorizes trainijig for ^peoigl ized -and supervisory 
personnel. ' ^ * i^*" ' 

Section 497^1 authorizes, grants to encourage students 
in secondary, secondary vocational , and post -secondary^ 
^schools to participate^' in service-learning 'programs. J^^^ 
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